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[~HERE seems to be an increasing ten- 
dency at present to go back and study 
afresh the lives of the great men who figured 
prominently in what I may term the formu- 
lative period of our country’s history. This 
is the explanation of the articles which we 
see on Webster, Calhoun, Clay, and others. 
In singling out the distinguished Carolinian 
whose name appears at the head of this 
article, I feel, therefore, that I need make 
no apology. His reputation and character 
were such as to command for him a high 
place on the list of the nation’s leading 
men. ; 

Robert Y. Hayne was born on the 1oth 
day of November, 1791. He was reared in 
the country, near Charleston, and this seems 
to have been an advantage to him in some 
respects, for it tended to a more healthy 
development, both in mind and body, than 
would have likely been the case had he 
been brought up in a city. A writer, in 
speaking of his early life, says: ‘The 
greater portion of his juvenile days were 
spent amidst the charms of rural scenery, 
to which his mind was always peculiarly 
susceptible. Here he was habituated to 
those manly sports and invigorating exer- 
cises to which he attached the utmost im- 
portance in training up his sons, believing 
that he was himself in no small degree in- 
debted to them for some of those striking 
traits of character by which he was distin- 
guished in, after-life.” 
here for people of our day. The cities, 
with their many advantages, are fast draw- 
ing away from the country people who 


There is a lesson | 





would be wiser to remain where they are. 
The country, after all, is the best place in 
which to bring up a boy. City and town 
life are demoralizing, and present many 
temptations to a life of idleness, dissipation, 
and extravagance. The strong men of the 
nation have generally been country-bred 
boys. Young Hayne’s educational advan- 
tages were limited, and he was denied the 
privilege of a college training. While at 
school, however, he seems to have taken a 
course in the classics. In doing this he 
acted with more wisdom than characterizes 
many of our young men who go to college, 
and, though having the opportunity of study- 
ing the classics, actually leave them off. 

As a school-boy he does not appear to 
have distinguished himself above his fellows 
so far as intellectual activity was concerned, 
but he already began to give evidence of 
that high moral purpose which in after-life 
so prominently characterized him. 

“It was in this interval that he informed one 
of his school-fellows that he had formed and 
laid down for the government of his conduct 
certain rules, drawn principally from ethical 
writers, which he considered it his duty to 
observe through life. In the same conver- 
sation, the different systems of moral philos- 
ophy having been brought into discussion, 
he expressed his very decided opinion that 
any system of morals not founded upon 
Christianity must be radically defective both 
in its requisitions and its sanctions. Indeed, 
there is abundant evidence, from his conver- 
sations and writings, that from a very early 
period of his life a sense of the obligations 
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of religion was superadded to a deep sense 
of the moral obligation of all his various 
duties. It is not at all surprising that a 
young man formulating his life, and the 
principles by which it should be guided, on 
such a high moral plane, should have built 
up for himself a character which would com- 
mand a nation’s admiration. 

“‘ How it came about that he selected the 
law as his profession, we are not informed. 
That he should have done so, however, is 
not surprising. Even then he was ambi- 
tious and full of aspiration, and to young 
men of talent and promise, the law was per- 
haps the most attractive of all professions, 
especially to those who aspired to political 
honors. 

“ He was exceedingly fortunate in the~se- 
lection of Judge Cheves of Charleston as the 
lawyer in whose office he was to prosecute 
his legal studies. His preceptor was a man 
of high character, splendid intellect, and 
fine professional reputation. To be _inti- 
mately associated with such a man was 
indeed a privilege, and one no doubt which 
Hayne both appreciated and improved. 

“ Just eight days before he became of age, 
he was admitted to the bar. Judge Cheves 
having been elected to Congress, and his 
partner, Mr. Northrop, having died, Hayne 
fell heir to most of their practice, which was 
large and lucrative. The consequence was 
that he did not have to go through the pro- 
cess of waiting which is so common a fate 
for young lawyers, and which is so discour- 
aging in its effect. He rose rapidly in his 
profession, and soon took a place among 
the leaders of the Charleston Bar. 

‘Some of the qualities which characterized 
him as a lawyer are worthy of special men- 
tion. He was remarkable for the clearness 
with which he stated his case. It was almost 
impossible for judge or jury to fail to under- 
stand him. Not only was he full and clear 
in presenting the facts and arguing the 
points of his case, but he was so earnest 
and sincere in his style and manner that 





he carried conviction to the heart. He 
made no attempt to parade his learning 
or to cite a long array of authorities, but 
he sustained his positions by referring only 
to those cases that were pertinent and 
directly applicable to the matter at issue. 
He was a fine cross-examiner, and knew 
exactly how to get as much as possible out 
of an opposing witness. His style was ex- 
ceedingly conciliatory, and in this way the 
witness was often disarmed and led to tell 
things which, under other circumstances 
and under other counsel, could not have 
been obtained from him. He had fine self- 
control and never lost his temper. Even 
when taken by surprise, he betrayed no 
embarrassment or particular concern. He 
had an earnest, energetic style of speaking, 
and was eloquent in his advocacy of a cause. 
While engaged in a case, he never failed to 
conduct himself as became a courteous, 
well-bred gentleman. 

«‘ At the age of twenty-three he was elected 
a member of the legislature, where he made 
a fine record, and this was due not only to . 
his speeches but also to the practical judg- 
ment which he displayed in the various 
matters which were brought up for consid- 
eration. While serving as a member of the 
House, he was elected speaker. Up to this 
time he had never looked into a book of 
parliamentary rules. On the day of his 
election he borrowed a copy of ‘ Jefferson’s 
Manual,’ and spent the entire night in mas- 
tering its contents. The next day he pre- 
sided with ease and grace, betraying neither 
hesitation nor embarrassment in the applica- 
tion of the rules governing a deliberative 
body. His own experience on this occasion 
fully illustrated the opinion which he gave 
to a friend when urging him to accept a 
responsible trust. ‘I have always found that 
good sense and a firm purpose, with compe- 
tent general education, qualify a man for 
anything.’ 

“He served for four years as attorney- 
general of the State, filling the place with 
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credit to himself and honor to the State. In 
1823 he became a senator of the United 
States. His part in the Senate is so well 
known that it is hardly necessary for me to 
speak of it here. It occupies a prominent 
place in the history of our country. His 
speeches were models both in point of com- 
position and style. Like the speeches of 
Clay and Webster, his glowing words of 
eloquence have never ceased to charm, and 
extracts from his speeches still constitute a 
part of the declamatory exercises of young 
men in the schools of our country. 
‘Perhaps the most noted of all his speeches 
was the one he delivered on the occasion of 
the celebrated contest between himself and 
Mr. Webster, incidentally arising on a pro- 
position relative to the public lands. In the 
course of some remarks on that subject, he 
deprecated a large and permanent public 
treasure as a means of corrupting and con- 
solidating the government. Mr. Webster, 
evidently with a premeditated design of 
assailing South Carolina, seized the occa- 
sion to disparage her domestic institutions, 
to ridicule the apprehension of danger from 
consolidating the government, to charge her 
citizens with disaffection to the Union, and 
to speak contemptuously of what he called 
the South Carolina doctrine. Our lamented 
friend, more deeply excited than I ever saw 
him on any other occasion, by this gratui- 
tous and unprovoked attack upon his State, 
her doctrines, and her institutions, made an 
able and successful defense at every point 
against which the attack had been directed.” 
The words just quoted are taken from the 
splendid eulogy on Hayne delivered in 
Charleston, South Carolina, in 1840, by 
George McDuffie, the great southern states- 
man, who himself took an active part in the 
national halls of legislation, and whose ex- 
alted patriotism and matchless eloquence 
won the admiration of the world. In his 
description of this contest between Massa- 
chusetts’ favorite son and Carolina’s noble 
champion, we can easily see, what would 





have been unnatural had it been otherwise, 
the leaning of a friend and the partiality of 
an admirer, however unconscious they may 
have been. In an article on Webster, writ- 
ten from a northern standpoint, and by a 
writer whose prejudices were evidently in 
favor of the New England statesman, I find 
the following description of Hayne’s effort 
on this occasion: “ Hayne’s speech made 
an immense and intense impression. It 
flamed with fierce invective; it was uttered 
with superb declamatory skill and energy; 


it bristled with statements of the most 


irritating personal allusion, and throbbed 
throughout with the bitterest political and 


‘ sectional animosity. Webster’s friends trem- 


bled for him, and his enemies believed him 
to be annihilated.” This was perhaps the 
grandest intellectual contest ever witnessed 
by the American people, and the speeches 
which were made on this occasion have 
never since been surpassed as specimens of 
eloquence and style. Both of the distin- 
guished actors in this memorable scene were 
men of high character, wide experience, 
national reputation, and exalted patriotism. 
Mr. Webster was a typical representative of 
New England and New England ideas. He 
was an advocate of a high tariff and of a 
strong national government. He was then 
in the prime of his life. ‘Time had not 
thinned nor bleached his hair; it was as 
dark as the raven’s plumage, surmounting 
his massive brow in ample folds. His eyes, 
always dark and deep set, enkindled by some 
glowing thought, shone from beneath his 
somber, overhanging brow like lights, in the 
blackness of night, from a sepulchre. It 
was such a countenance as Salvator Rosa 
delighted to paint.” Always careful as to 
his attire, he was dressed in a manner be- 
coming the place and the occasion. 

Mr. Hayne was then in his hopeful man- 
hood, full of ambition, confidence, and de- 
termination. He was one of the younger 
senators. He was a man of fine personal 
appearance and winning manner. Mr. 
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March, in his “‘ Reminiscences of Congress,” 
describes him as follows: ‘‘ Hayne dashed 
into debate like the Mameluke cavalry upon 
a charge. There was a gallant air about 
him that could not but win admiration. He 
never provided for retreat; he never imag- 
ined it. He had an invincible confidence 
in himself, which arose partly from consti- 
tutional temperament, partly from previous 
success. His was the Napoleonic warfare, — 
to strike at once for the Capitol of the ene- 
my, heedless of danger or loss to his own 
forces. Not doubting to overcome all odds, 
he feared none, however seemingly superior. 
Of great fluency and no little force of ex- 
pression, his speech never halted, and seldom 
fatigued. His oratory was graceful and per- 
suasive. An impassioned manner, some- 
what vehement at times, but rarely, if ever, 
extravagant; a voice well modulated and 
clear; a distinct, though rapid, enunciation ; 
a confident, but not often offensive, address, 
— these, accompanying and illustrating lan- 
guage well selected and periods well turned, 
made him a popular and effective speaker.” 
Born and bred a southerner, he was proud 
of his section and people. A South Caro- 
linian to the core, he believed in State rights 
and in a strict construction of the Consti- 
tution. 

All of the environments and settings of 
this occasion were appropriate and interest- 
ing. The Senate at that time was composed 
of strong men with extended reputations. 
The presiding officer was the great Caro- 
linian, Mr. Calhoun, in the zenith of his 
fame. The chamber was crowded with 
spectators, —the House of Representatives 
almost being deserted by its members. The 
members of the various diplomatic corps 
occupied conspicuous places, and in the 
galleries could be seen many of the most 
distinguished and beautiful women of the 
country. 

The entire scene, in grandeur and im- 
pressiveness, was without a parallel in the 
history of this country. Both of the speak- 





ers acquitted themselves splendidly, and 
their respective constituents and admirers 
were delighted. The friends of each claimed 
the victory for their champion. At a re- 
ception held in the White House immedi- 
ately after the “great debate,” admiring 
throngs gathered around them, both to ex- 
tend the hand of congratulation and offer 
words of praise. 

It is perhaps too early even at this time— 
seventy years since—to pass judgment upon 
them, and to award to either of them the 
palm of victory, so hard is it for one to free 
himself from sectional prejudice and political 
bias. In brilliant rhetoric, glowing imagery, 
and eloquence of styie, Mr. Webster’s speech 
excelled. To the argument made by Mr. 
Hayne on this occasion, an able writer pays 
the following splendid tribute: “ It exhibits 
a profound knowledge of the true principles 
of our Constitution, and of the relative rights 
and duties of the federal and state govern- 
ments. As an effort of intellect, it will rank 
among the highest in the annals of American 
eloquence, and as a faithful exposition of 
the true structure and objects of the Ameri- 
can Confederacy, it will be regarded as a 
text-book by the supporters of the sover- 
eignty of the States in every section of the 
Union.” 

In November, 1832, Mr. Hayne was a 
member of the convention that enacted 
the South Carolina Ordinance of Nul- 
lification, and was in thorough sympathy 
with that measure. In December, 1832, he 
was elected governor and commander-in- 
chief. On entering upon the duties of his 
office, he took occasion to set out fully in 
his inaugural address South Carolina’s posi- 
tion on the nullification question. 

When President Jackson issued his famous 
proclamation in which he denounced the 
nullification ordinance, the legislature of 
South Carolina was still sitting, and a good 
many of its members and of the citizens 
became alarmed. So vigorous, however, 
was the counter-proclamation of Governor 
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Hayne, and so reassuring was its tone, that 
their fears were at once dispelled. 


After his term of office as governor ex- | 


pired, he retired from politics and became 
president of the Louisville, Cincinnati, and 
Charleston railroad. His death occurred 
on September 24, 1839. Hon. Thomas H. 
Benton, in his “ Thirty Years’ View,” pays 
a very high tribute to Mr. Hayne. What 
he says of him is all the more to be appre- 
ciated when we remember that they served 
together in the United States Senate, and 
knew each other intimately. I can only 
select a few from among the many compli- 
mentary things which Mr. Benton says of 
him: “Nature had lavished upon him all 
the gifts which lead to eminence in public, 
and to happiness in private life. Beginning 
with the person and manners, he was en- 
tirely fortunate in these accessorial advan- 
tages. His person was of middle size, 
slightly above it in height, well propor- 
tioned, flexible and graceful. His face was 


fine, the features manly, well formed, ex- | 


pressive, and quite handsome,—a counte- 
nance ordinarily thoughtful and serious, but 
readily lighting up when accosted with an 
expression of kindness, intelligence, cheer- 
fulness, and inviting amiability.” 

Mr. Hayne’s character was a rounded one, 
free from angularities and crotchets. He 
could never have been what we are pleased 
to term a crank. He was not abnormally 
developed along certain lines and deficient 
in others. In this respect he resembled 
Clay and Webster rather than Calhoun or 
Jackson. 

Again, he was a practical man, and a 
good judge of human nature. These are 


invaluable qualities to a politician and states- | 
If a man does not possess them, he | 


man. 


had better stay out of public life. In the 


possession of these qualities, the English | 
To | 


people as a rule surpass the French. 
these qualities, it always seemed to me, 
Lincoln owed his success in a very large 
measure. He seemed to have almost an 





intuitive knowledge of the men with whom 
he was thrown into contact. 

Hayne had also great adaptability of char- 
acter. He could regulate himself to suit the 
circumstances by which he was surrounded. 
In place of being the mere creature of cir- 
cumstances, he so used them as to accom- 
plish his purposes. Had he lived in this 
generation, I have no doubt he would have 
been a successful man even though the times 
have greatly changed. 

He was a genial, pleasant man; he was 
companionable and friendly; he had many 
warm friends and few enemies. After the 
debate with Webster to which I have 
already referred, he approached the latter 
and extended his congratulations. That was 
just like him; he was too noble and gener- 
ous to have done otherwise. 

He was a man of resolute will and great 
determination. When he made up his mind 
to accomplish a thing, he bent every energy 
in that direction, and success was almost 
sure to crown his efforts. The advice given 
to him by his law preceptor, “ Never dis- 
trust thyself,” was one of the guiding prin- 
ciples of his life. 

To him we must assign a high place on 
the roll of American orators. Even in his 
youth he commenced to cultivate the graces 
of oratory. A distinguished jurist who grew 
up with him, and was a fellow-member of a 
debating society in Charleston while he was 
a law student, says: ‘In truth, he at that 
early day, and in these preparatory exer- 
cises, gave evidence of the ability and elo- 
quence for which he was afterwards distin- 
guished.” But he was something more than 
an orator,—he was a statesman in the high- 
est sense of the term. He did not take a 
superficial view of things. He examined 
public questions in all their different lights 
and aspects. He went to the bottom and 
searched for the underlying principles. 

Above all else, he was a man of the high- 
est character. That was what gave force 
and effect to his words. Without character, 
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learning, eloquence, and intellectual acumen 
amount to but little. Character is the great 
vitalizing force. A distinguished minister, 
who was a neighbor and an intimate friend of 


Mr. Hayne, speaks of him as follows: ‘“ The | 


whole impression of his character, left after 
a long, close, intimate observation, is that 
he was the purest public man I ever knew.” 

It may be interesting to relate here the 
last interview between Mr. Hayne and Gen- 
eral Jackson, the “ Hero of Orleans,” which 
took place at the ‘‘ Hermitage” in 


nullification movement Calhoun and Hayne 
were the leaders among the people of Caro- 
lina, and that at that time President Jackson 
threatened to hang Mr. Calhoun. No doubt 
he regarded Mr. Hayne also as an arch-traitor 
and a fellow-conspirator of Calhoun. But 
as the years had gone by, Jackson’s heart 
had softened towards the Carolinians. It so 


happened that in the fall of 1837 Mr. Hayne | 


The 


paid a visit to Jackson at his home. 
meeting between the two statesmen was a | 


touching one. Grasping the hand of Mr. 
Hayne, Jackson, among other things, said: 
‘‘T say it now, and say it with pleasure and 
in sincerity, that in that great record of 
your country which belongs to history your 
name will stand conspicuous on the roll of 
her illustrious sons, as an able jurist, an 
elegant orator, a wise counsellor, a sagacious 
and honest statesman.” 

The study of Mr. Hayne’s life suggests 
one or two reflections. It was unfortunate 
that he did not have the advantages of a 
collegiate training. No doubt he keenly 
realized his deprivation in this respect. 
Clay suffered, too, in the same way. Cal- 
houn and Webster were more fortunate; 
both of them were college-bred men. 

It seems to me that it was a mistake on 
the part of Mr. Hayne to accept the presi- 
dency of a railroad after he retired from 


politics. He would have done more for the 


| world and for his own reputation if he had 





1837. | 
It will be remembered that in the great | 





| devoted his attention to some object more 


closely allied with his life-work than rail- 
roading. What a contribution to the history 
of the American people and to its literature 
he might have made if he had written the 
reminiscences of his life! In this way he 
could have well discharged the debt which 
every man owes to his profession. Again, 
I would remark that the politicians and 
statesmen were prominent in Mr. 
Hayne’s day were of a high order. Many 
of them were well educated. Some of them 
were graduates of the finest colleges in this 
country, and others had gone abroad to 
finish their education. Webster 
graduate of Dartmouth College, and Cal- 
houn of Yale, and, in fact, many of the 
public men of that time were college-bred 
men. 

In the second place, they made public 
life a profession. They studied the science 


who 


Was a 


| of government and the history of nations. 


And then, too, the national questions of that 


| day were peculiarly adapted to the develop- 





| 


| 


ment of statesmanship. Our form of gov- 
ernment was new, and to some extent an 
untried experiment. The Constitution had 
to be analyzed, and its various features 
examined and discussed. What is the best 
form of government, was not only a prac- 
tical question, but it was a_ stimulating 
mental query. 

At the present day the great issues before 
the people are not so much questions rela- 
tive to the form of government as was the 
case at that time. Now the monetary 
issue overshadows every other considera- 
tion. Now it is not so much constitutional 
lawyers who are in demand, but men who 
are informed in banking and matters of 
finance. The currency question takes prec- 
edence over everything else in the politics 
of our day. 

Abbeville, S. C. 
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TRIALS IN ATHENS. 


T was a peculiar feature in the trials at 
Athens, that they were divided into two 
classes, assessed (Tyanrot) and non-assessed 


(aripyrot). In the former, if the case was 
in the nature of a civil action, the plaintiff 
laid his damages at a certain amount; or, 
if it was a criminal case, the prosecutor 
named a certain penalty to be paid by the 
accused. The court then, after hearing the 
evidence, gave judgment first simply for or 
against the defendant, and if their verdict 
was unfavorable, provided it was not a cap- 
ital case, he was allowed himself to name 
the punishment or penalty (dvreriyypa) 
which he thought ought to be inflicted up- 
on him. Afterwards the dicasts voted a 
second time, and decided whether the orig- 
inal penalty or the one proposed by the 
defendant, or even in some cases, one dif- 
fering from both, should be finally adjudged. 
Those members of the court who were of 
opinion that the severer sentence should be 
pronounced, drew a long line (axpay) across 
the waxen tablet with which each of them 
was provided; those who took the more 
lenient view drew a short one. Hence we 
may understand the full force of the proud 
and lofty reply of Socrates, who, when he 
was asked by his judges after his convic- 
tion what sentence he deserved, said, ‘If I 
am to receive my deserts, I ought to have 
the highest honors paid to me, and be 
entertained at the public expense in the 
Prytaneum.” This answer, according to 
Cicero, so exasperated the court, that they 
immediately condemned him to death. 

In the second class of actions the nature 
and amount of the penalty was determined 
by the law, and the judges, if they gave 
their verdict against a defendant, were 
obliged to award that punishment. 

The mode of procedure in conducting 
state trials at Athens is involved in more or 
less obscurity, owing to the scanty notices 





of them contained in the works which we 
possess of the ancient writers. But the 
following is an outline of what took place. 
First of all, as a preliminary step, a motion 
was made in the popular assembly, or 
Ecclesia, by the prosecutor, that the ac- 
cused should be put upon his trial, and this 
question was fully debated and put to the 
vote. We may call this the finding of the 
grand jury. If the people determined in 
favor of the motion, a day was fixed for 
the trial, and the party charged with the 
offense was, unless he gave sufficient bail, 
forthwith committed to prison. Shortly 
afterwards it was referred to an assembly 
of the people to decide upon the mode of 
trial, and the punishment that should be 
awarded, in case the party were found 
guilty. On the day of trial, if it took place 
before the people at large, the prosecutor 
rose, and formally stated the charge, sup- 
porting it with proofs, and he might be 
followed by any other speaker who wished 
to press the accusation. The prisoner then 
pleaded his own cause, and sometimes with 
fetters on his limbs, while officers stood on 
each side to prevent his escape. Two urns, 


' or ballot-boxes, were placed for the use of 


each tribe, and into these the people cast 
the tablet of acquittal or condemnation, 
according as each wished to deliver his ver- 
dict. If found guilty, the prisoner under- 
went the punishment which had _ been 
previously appointed. 

Sometimes, however, the people deter- 
mined that they would not in a body try 
the accused, but ordered that he should be 
brought before the criminal judges, called 
Heliastae; and it was the duty of certain 
public officers, named Thesmothetae, to 
undertake the management of the pro- 
ceedings. In order that the interests of 
the state might be fully represented, it 
was customary to appoint, besides the pro- 
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secutor, who originally brought forward 
the impeachment, several public advocates, 
generally not less than ten, to assist him in 
enforcing the charge. These were called 
Synegori, and received each a drachma of 
the public money for their services; but 
the office was not a permanent one, and 
they were selected as different occasions 
arose. Thus, when Cimon was accused of 
having corruptly for a bribe, abandoned the 
invasion of Macedon, the conquest of which 
was supposed to be within his grasp, 
Pericles, a most formidable accuser, was 
appointed by the people to speak for the 
prosecution. But the party who brought 
forward the charge did so at his peril, for 
if he failed in obtaining the suffrages of a 
fifth part of the judges for a conviction, he 
was fined a thousand drachmas, and in old 
times is said to have been punished still 
more severely. 

A remarkable difference between the 
mode of conducting trials at Athens, and 
in ngland at the present day, consists in 
the degree of strictness required in sup- 
porting an accusation by proof. Amongst 
the Athenians we find the most lamentable 
deficiency in this first principle of justice. 
Common report was admitted as good evi- 
dence of guilt, and was held sufficient some- 
times to warrant a conviction, though no 
specific proofs could be brought forward. 
Thus A‘schines, in his speech against Tim- 
archus, strongly insists upon the point that 
the prosecutor may proceed upon the noto- 
riety of the facts charged against a party, 
and we find him constantly presuming the 
guilt of Timarchus, simply on the ground 
that everybody knew it, although he ac- 





knowledges his inability to bring direct 
evidence. Nay, he goes so far as to pro- 
nounce a panegyric upon the power of 
Rumor, to which, as a mighty goddess, he 
says the state formerly had erected an 
altar; and he quotes Homer, Hesiod, and 
Euripides, to prove the respect due to her 
influence. And this too in a criminal trial, 
where the character of the defendant was at 
stake, and the question was, whether he had 
been guilty of certain specific offenses of 
the most disgraceful nature. What more 
dangerous method for the destruction’ of 
the innocent can be imagined than this? 
Although the rule in Athenian courts of 
justice, as in our own, was against the re- 
ception of hearsay evidence to prove partic- 
ular facts, we find it was frequently violated 
in practice; and besides this, the speakers 
were in the habit of supporting their asser- 
tions, by appealing to the personal knowl- 
edge of the jurors themselves. We can 
well understand how, in a small community 
like that of Athens, where the jury on each 
trial bore no inconsiderable proportion to 
the whole number of citizens, many of 
those who sat as dicasts must have been 
cognisant beforehand of the facts of the 
case; and no doubt the verdict was often 
given, not upon the evidence adduced in 
court, but on the private information which 
they themselves possessed. Indeed, A‘schines 
tells us that it was the avowed system of 
the court of Areopagus (by far the most 


| virtuous as well as most august tribunal at 
| Athens), for the judges to give their votes, 


not merely according to the evidence and 
statements before them, but acting upon 
their own private information and inquiries. 
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GOOD AND BAD LAW REPORTING. 


By Srtymour D. THompson. 


I. WHAT OUGHT AND WHAT OUGHT 
NOT TO BE REPORTED. — The first inquiry 
under this head will naturally be, What 
ought and what ought not to be reported. 
The fact that this is determined in most 
cases by statute, and not by the court, and 
still less by the reporter himself, does not 
make the inquiry irrelevant here; especially 
since, in the unofficial reports with which 
the shelves of our libraries, public and pri- 
vate, are crowded, it is determined neither 
by the legislature, nor by the court, nor by 
the reporter, but by the bookseller. Even 
where the question is determined by the 
legislature it is sometimes determined badly, 
of which the greatest State in the Union 
exhibits a painful example. I refer to the 
decisions of the wzs¢ prius courts in New 
York, which are officially reported and 
printed at public expense, under the title 
of “ Miscellaneous,” and cited “‘ Misc.” The 
impropriety of printing reports of the deci- 
sions of the inferior courts in their ordinary 
work is so obvious as to create the suspi- 
cion of a job in the statute providing for it. 
And such there was in this case. The irony 
of fate was such that the lawyer who got 
the job through for the purpose of being 
appointed reporter failed in his questionable 
ambition, another being appointed in his 
stead. No decisions ought to be reported 
at the expense of the public, nor at all, ex- 
cept those which, in our Anglo-American 
jurisprudence, have the force of judicial 
precedents. Although the case-made law 
of our ancestors was largely built up by the 
decisions of eminent judges at wzs¢ prius, 
and although this was almost entirely true 
of the criminal law,— yet, with the great mul- 
tiplication of reports and of precedents, it 
has come to be the general rule in England, 
and it ought to be in this country, that no 





decision has the force of a precedent except 
the decision of a court of appeal. A thor- 
ough and painstaking judge at mzs¢ prius 
may, and sometimes does, write an opinion 
upon some new and very important ques- 
tion which is pressing for solution,—such as, 
let us say, for example, the question at what 
date the recent federal bankruptcy law went 
into effect. Such opinions are valuable to the 
profession, and may well be reported in the 
law journals and in the unofficial reports, 
such as the ‘‘ Federal Reporter”; but, as a 
general rule, there is absolutely no excuse 
for reporting decisions rendered at wés¢ 
prius, and especially charges to juries, and 
taxing the profession with buying them and 
crowding the shelves of their libraries to 
make room for them. Then the burden of 
reporting all the decisions of appellate courts 
of last resort is so seriously felt that several 
States have adopted the plan of the court 
or the judges marking those opinions which 
are deemed to be of minor importance, “‘ not 
to be officially reported.” I happen to think 
now that this is the case in New York, in 
Pennsylvania, in Kentucky, and in New 
Jersey. I have failed to discover any prin- 
ciple upon which the judges of those States 
perform this duty. The theory, the rhyme, 
the reason upon which they proceed in 
eliminating what is not to be reported, or 
what is not to be reported in full, is as hard 
to get at as is that of a Russian press cen- 
sorship. There was a time in the St. Louis 
Court of Appeals when the policy was pur- 
sued of reporting one half of the decisions 
rendered by the court, and relegating the 
other half to abstracts made by the reporter. 
Each judge took the opinions which had 
been written by him during the term, and 
went over them and marked the half of them 
which he thought the least important, or 
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which he was most ashamed of, “ not to be 
reported in full,” and the reporter followed 
the directions of the judges. Under this 
system some of the best work which the 
court ever did became buried and lost in 
the abstracts. I happen now to think of 
the case of Spaulding v. Suss, abstracted, I 
think, in 5 Mo. App. This was an opinion 
written by that laborious and thorough judi- 
cial worker, Robert A. Bakewell, on a very 
important question constantly arising in the 
probate law of Missouri. It was a final de- 
cision. The manuscript opinion was con- 
stantly sought for by the profession; and 
there were many other like instances, until 
the system was adopted of publishing all the 
opinions of the court. 

You cannot suppress the decisions of a 
court by not reporting them officially, for 
they will be eagerly taken up by the un- 
official reporters and printed by them, and 
the fact that they are not officially reported 
will make the unofficial reports all the more 
valuable. For example, the fact that the 
“ Atlantic Reporter” contains many deci- 
sions of the Supreme Court of Pennsylvania 
and of the Chancery Court of New Jersey 
which are not officially reported gives an 
additional value to that series of private 
reports; and the fact that the Court of 
Appeals of Kentucky mark a large portion 
of their judgments “not to be officially re- 
ported,” including some of the most valuable 
of them, aliments and supports a local law 
journal called the “‘ Kentucky Law Journal,” 
which is found on the shelves of every well- 
equipped law library in Kentucky. Every 
Kentucky lawyer feels that he must have 
this private collection of the reports of his 
State court of last resort. 

The moral of all this is that there is but 
one way to keep down the accumulation of 
reports of unimportant cases, and that is for 
the appellate courts to decide such cases 
without writing any opinions at all. But 
the difficulty in the way of this is insur- 


mountable. One of the principal objects of 





requiring judges to give their reasons for 
their decisions is to insure careful judicial 
work, with correct and just results. The 
work of a court of last resort which decides 
without giving reasons cannot retain the 
confidence of the bar or of the public. It 
would present the condition of judicial work 
denounced by Mr. Jefferson in one of his 
letters, of ‘opinions huddled up in con- 
clave.” It would be worse than that; it 
would be decisions huddled up in conclave 
without any public reasons given for them 
at all. Mr. Jefferson thought, and many 
have thought and still think, that every 
judge of a court of appeal ought to be re- 
quired to give his reasons for his concur- 
rence or dissent in every case, just as is still 
done in the British House of Lords and in 
the English Court of Appeal. If the habit 
of delivering opinions formally written, cor- 
rected, and concurred in by the whole court, 
or by a stated number of the judges, be 
abandoned, and the habit of substituting 
oral opinions be adopted, then the short- 
hand reporter will be in court with his ever- 
ready pencil, and these opinions will be 
taken down and published by the private 
reporters or by the local law journals, and 
the profession will be burdened with them, 
just as they are now burdened with the un- 
official publication of the decisions marked 
“not to be officially reported.” 

The conclusion must be that this question 
of curtailing the volume of the judicial re- 
ports is one which overwhelms the profes- 
sion. They cannot abolish the rule of stare 
decisis ; and the decisions of courts of ap- 
peal which are not officially reported have 
the same force as judicial precedents as 
those which are officially reported. They 
cannot assent to the proposition that their 
judges are to decide their cases without 
giving reasons for their decisions; no law- 
yer would wish it, and the public would not 
submit to it; and they cannot prevent the 
publication of those decisions by private 
persons. What, then, is to be done about 
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it? Nothing except to let the law of nature 
—the law of action and reaction —take its 
course, and to let the evil rectify itself in 
its own way. The multiplication of judicial 
reports will, by a natural reaction, create the 
same condition which visited the profession 
in the early stages of our jurisprudence, 
when they had no such reports at all. The 
mass will be so great that no particular thing 
can be found in it. It will be not merely 
the case of searching for a needle in a hay- 
mow, but of hunting for some particular 
straw in a haymow. Moreover, there will 
be contradictions on every subject; all this 
will weaken the rule of stare decisis, and 
drive the lawyers and judges to the habit of 
relying less on what may have been decided, 
and of working out and deciding causes on 
lines of natural justice; and under that sys- 
tem justice will be quite as certain as it is 
now. 


II. ENTITLING THE CASE.—In giving 
the title of the case, the reporter should 
confine himself to so much as will make a 
name convenient for citation. He should 
avoid spreading out the names of all the 
parties, plaintiff and defendant, as the old 
reporters of the Supreme Court of the 
United States used to do. On the other 
hand, he should avoid an over-contraction, 
such as will lead to confusion between cases 
having the same name. He should give 
the name of but one party plaintiff and one 
party defendant, and he should eliminate 
the abbreviation ¢¢ a/., which is not used in 
citing cases, and which adds no element of 
certainty to a citation. In describing a rail- 
road company as a party to a cause, he 
should avoid that unspeakable abomina- 
tion, a long lingo of capital letters, such as 
“C.B.& Q. R.R.Co.”; on the other hand, 
he should avoid the designating of a rail- 
way company merely by the descriptive 
words “ Railroad Company,” or “ Railway 
Company.” By going so far in the way of 
abbreviation, the identity of the parties is 





lost, and the object of giving the names of 
the parties in citations, instead of citing 
merely the volume and page, is defeated. 
For instance, there may be a thousand cases 
in various American judicial reports that 
might be described as ‘“ Smith v. Railroad 
Company.” The leading name of the rail- 
road company should at least be given, so 
as to make the citation, for example, ‘‘ Smith 
v. Chicago, &c. R. Co.” This makes a neat 
form of citation, and one sufficiently accu- 
rate for practical purposes. 


III. STATING THE FACTS OF THE CASE. 
—It has often been said that a clear state- 
ment of the facts of a case, made to a court 
in argument, decides the case. Certainly 
the power of an advocate consists largely in 
his ability to array before the court or jury 
the essential facts upon which his client's 
action or defense depends, dismissing all 
unnecessary details and casting out all ir- 
relevancies; unless, as some dishonorable 
advocates do, he seeks, through subtlety and 
chicanery, to make use of unimportant details 
and irrelevancies, to confuse the real facts 
of a bad case, or of an insufficient defense 
before the judge or jury. It is equally true 
that a sound judicial opinion is nearly writ- 
ten when the constitutive facts upon which 
the law pronounces its judgment have been 
clearly stated. This statement of the facts, 
whether embodied in the opinion or pre- 
sented separately from it, should always be 
prepared by the court, or by the judge who 
writes the opinion as the mouthpiece of the 
court, and never by the reporter. The rea- 
son why the reporter should never be in- 
trusted with this duty is threefold: 1. He 
is but one man, and he may have the office 
of reporting the decisions of a court com- 
posed of from three to nine judges. He 
cannot attend the arguments?! and find time 


1 When the late John William Wallace became re- 
porter of the Supreme Court of the United States, he 
adopted the practice of attending all the sessions of the 
court and of listening to the arguments, regarding that as 
necessary to enable him to make a proper report of the 
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to perform the rest of his official work. He 
cannot do the work, which has been dis- 


tributed among the judges of a numerous | 
| not to be permitted to state in outline the 


bench, of making the statements of the facts 
of all the cases which they have been able 
to decide. 2. If he attempts to do this, he 
will in many cases make statements of facts 


essentially different from those upon which | 


the court predicates its judgment; in other 


words, he will understand the facts one way | 
| reporters should go, or to which they should 


| be allowed to go, in printing the briefs or 
| arguments of counsel. 
| not in all cases be decided by the reporter, 


and the court will understand them another 
way; and this will introduce confusion and 
incongruity into the decisions of the court, 
and may often, in supposed cases, render 
its decisions absurd. 
pounded law is always an exposition of the 
law as applicable to a given state of facts; 
it is always the deduction of the judge, called 
the conclusion of the law, upon a given state 
of facts. This being so, a judicial opinion 
cannot be well written unless the judge opens 


the judgment of the court proceeds. Now, if 


ment and the reporter another,—a _ spec- 


tacle which would not be edifying, to say | 
| of the court, to know the positions taken 


the very least. 


If it is said, in reply to this, that where | 


the court, or the judge who writes the opin- 
ion of the court, understands the facts one 
way, and the reporter understands them 
another way, the public have, in the inter- 
ests of truth, the right to both expositions 
of the facts, the answer is, that the reporter 
is put in his office as an editor, and not as 
a supervisor, of the decisions of the court. 
The court may err in its statements of the 
facts, as all men err, but the reporter is not 
there to correct them. It may, however, be 


worth considering whether, in case the facts, | 


facts of each case, and a proper condensation of the 
printed briefs or arguments of counsel. Whether he kept 
up the practice during his incumbency of the office, we do 
not know. Certainly his statements of the facts of the 
cases reported by him were models of perspicuity, though 
not of brevity. 


3. The judicially ex- | 
| appellate courts are generally reported and 
| published by public authority and at public 
| expense; and the legislature, on grounds of 





as contended for by the counsel for the un- 
successful party, differ from those stated by 
the court in its opinion, the reporter ought 


facts as understood by counsel for the party 


| against whom the decision is rendered. 


IV. REPORTING THE BRIEFS AND ARGU- 
MENTS OF COUNSEL.— This leads to an- 
other question, namely, the extent to which 
This question can- 

The opinions of 


nor even by the court. 


economy, prohibits the printing of briefs 


| and arguments of lawyers altogether, or at 


most permits the printing of a condensation. 


it with a statement of the facts upon which | If this condensation goes beyond the limit 


| of showing clearly the positions taken by 


the reporter is in all cases to make his state- | counsel and the authorities cited in support 


ment of the facts, the result may frequently | of those positions, it is of little value. 


arise that the judge may make one state- | 
| an entire omission. 


But 
yet even this condensation is better than 
It is often necessary, 
to a correct understanding of the judgment 


by counsel, and especially by the counsel 
of the appellant or plaintiff in error. In 
examining a decision for the purpose of 
determining its value as a precedent, the 
discriminating judge or lawyer will often 
turn to the arguments of counsel and treat 
them as a part of the statement of the 
case in judgment. It is true that, take 
the American bar all in all, the briefs and 
printed arguments filed in our appellate 
courts are not of a very high order as liter- 
ary performances. They often lack clear- 
ness and precision of thought. Authorities 
are often copied into them, without exami- 
nation, from the footnotes of text-writers 
and digests; and sometimes they are not 
couched in grammatical English. But the 
same may often be said of judicial opinions, 
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and especially of those filed in our over- 
worked appellate courts, where the judges 
are elected for short terms and are turned 
out of office as soon as they become trained 
and practiced at their work. Moreover, it 
often happens that the printed brief and argu- 
ment of counsel will be a thoroughly wrought- 
out, able, and scholarly performance, which 
may have involved the labor of weeks or 
even months; while his case is brushed 
away, in the opinion of the court, by the 
weak conceit of an incapable judge. In 
cases of this kind, it would be a great gain 
to the profession if they could have the 
benefit of the lawyer’s brief and argument; 
and it would be little loss to them, or to 
mankind, if the opinion and judgment of 
the court were sunk out of sight. The 
writer has known in his experience many 
cases of this kind.? 


V. DESCRIPTION OF THE PARTIES IN 
JUDICIAL OPINIONS. —The judges of ap- 


pellate courts can also do much toward 
facilitating a clear understanding of their 


decisions. They can, for example, abolish 
the reprehensible practice of treating a writ 
of error as an independent suit, under which 
the party prosecuting the writ becomes the 
plaintiff in the appellate court, although he 
may have been the defendant in the court 
below. They can abolish the equally repre- 
hensible practice of referring, in their opin- 
ions, to the parties as plaintiff in error or 
defendant in error, or as appellant or ap- 


1 A printed argument of the late George Dixon, of Ten- 
nessee, came into the hands of the writer some years ago. 
The case was important; large interests were involved; it 
related to the parol dedication of land to the uses of the 
public; it exhausted the subject as it rested upon the judicial 
authorities of that day. After receiving this very great aid 
from counsel, the Supreme Court of Tennessee decided the 
case in favor of his client without even writing an opinion ! 
Briefs and arguments of the most finished character, upon 
which counsel have expended considerable periods of time, 
carefully studying and discriminating every authority cited 
by them, have often been brushed away by hurried judges 
without even being read, and the case has been examined 
and decided and the opinion written in a single day. In 
such cases, if the profession could only have the brief, they 
could well spare the opinion. 


| 





pellee. They should refer to the parties in 
their opinions, in all cases, as the plaintiff 
or plaintiffs and the defendant or defendants, 
so as to keep in the mind of the person 
reading their opinions a clear idea of the 
alignment of the parties as they stood in the 
court below. The practice alluded to turns 
judicial opinions into puzzles, and burdens 
and oppresses the mind of the reader with 
the effort of trying to keep in view the rela- 
tion of the parties to each other. 


VI. ABOLISHING ROMAN NUMERALS. — 
Among the obvious improvements in what 
may be regarded as the mere mechanism of 
reporting, is the abolition of Roman numer- 
als. Romannumerals are like words derived 
from a foreign language; they do not catch 
the eye, or fasten themselves upon the 
understanding as quickly as arabic figures 
do. The reason is that arabic figures, based 
as they are upon the decimal system of 
numeration and notation, appeal readily to 
the understanding, and besides, are the kind 
of representatives of numbers most com- 
monly in use. Mistakes in citations are 
often traceable to the use of Roman numer- 
als in designating the volumes and chapters 
of law books. The use of these clumsy rep- 
resentatives of numbers is due merely to 
that stolid conservatism in which the uni- 
versities take the lead. There is absolutely 
no sense or propriety in it. 


VII. DESIGNATING THE VOLUME AT THE 
Top OF EACH PAGE. —Another important 
help to the practical use of law reports is 
the practice of designating the volume and 
the report in some manner in the head-lines 
of the pages. The best way is for the court 
to prescribe the manner in which the reports 
shall be cited, and for the abbreviated cita- 
tion to be printed in brackets at the inside 
corners of every odd and even page. To 
omit altogether the designation of the volume 
in the head-lines of the pages, is unpardon- 
able. Ihave a heavy bill of damages against 
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the reporter of the Supreme Court of the 
United States, growing out of the number of 
times he has compelled me to turn over his 
volumes and look at the back to recall the 
volume from which I was reading and which 
I desired to cite. I have several times 
called attention to this defect in reporting, 
in the American Law Review, and with the 
result that the English reporters have now 
adopted the suggestion universally, and that 
several of the American state reporters have 
adopted it; while other reporters, including, 
I am sorry to say, the reporter of the Su- 
preme Court of the United States, stick to 
the beggarly old system of allowing the 
person using their books, to turn them over 
and look at the back every time they cite 
them, and then to find them numbered in 
Roman numerals. Many errors of citation 
are due to the failure to designate the volume 
in the head-lines of the pages. 


VIII. HEAD-LINING THE HEAD-NOTEs.— 
Every head-note ought to have a head-line 
indicating the subject of it. Where there 
are half a dozen or more head-notes, to 
throw a lot of catch-words together ina mass 
preceding all the head-notes, is a wretched 
and inexcusable style. The searcher, whose 
time is limited and who must proceed rapid- 
ly, must sometimes read portions of most of 
the head-notes before he comes to the one 
which embodies the proposition which he 
wishes to examine. 


IX. NUMBERING THE HEAD-NOTES AND 
INDENTING THE NUMBERS IN THE OPINION. 
—- The practice of numbering the head-notes 
and of indenting corresponding numbers 
into the text of the opinion, as is done in 
the Iowa Reports, is very much to be com- 
mended. In every case where more than 
one point is decided, it saves the time of 
the searcher in finding the point he wants, 
and it is especially valuable in long and com- 
plicated opinions. It is an example which 
could well be suggested to the reporter of 





the Supreme Court of the United States. 
It should be added that no reprint of a se- 
ries of reports can be regarded as properly 
edited where this time-saving device is 
omitted. 


X. CORRECTING THE GRAMMAR OF THE 
JUDGEs. — Judges are often so overburdened 
with work that they find themselves in an 
almost comatose state; in this condition the 
judge, in writing his opinions, will often make 
bad slips of grammar, to say nothing of 
clumsy rhetoric. He will be obliged to the re- 
porter for correcting any obvious grammati- 
cal or rhetorical misprision. For corrections 
of this nature Kent was under obligations 
to Johnson, and Story to Sumner. A blun- 
der made by the best writers, and one which 
it is difficult to avoid altogether in our imper- 
fect language, is the using of a singular verb 
with a double nominative. A judge will 
always be grateful to a reporter, and even 
to a proof-reader, for correcting an error of 
this kind. 

Again, there have been judges of consider- 
able reputation who never mastered English 
composition, and were never able to express 
their ideas in clear grammatical English. 
Such judges have even been found on the 
Supreme Bench of the United States. As 
belonging to this class, I happen to think at 
the present time of Catron, Woodbury, and 
of Davis. Woodbury’s grammar and rheto- 
ric were so bad — so bungling — that I am 
unwilling to believe that he had any very 
clear legal ideas; for a man who has clear 
ideas can generally express them clearly. 
Catron’s opinions — not corrected by the 
reporter, who seems to have been as slovenly 
as the judge,— are disfigured by many 
faults of expression, some of which a capa- 
ble proof-reader would have ventured to 
correct. Davis often expressed his ideas 
obscurely, and then, when he came to cor- 
rect the proofs of his opinions for the official 
reports, he would change the language, even 
in substance, thus making an unwarrantable 
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alteration of what was really a record of the 
court. 
the one last named, were very considerably 


aided by the reporter, and were no doubt 
Some of these judges, and especially | grateful for it. 


NEw YorRK, March, 1899. 


(SUG)JESTIVE CASES. 


WILLIAMS v. STATE OF MISsSIssIPPI (on appeal from the Mississippi Supreme Court, in 20 So. Rep. 1023, to the 
Supreme Court of the United States, in 18 Sup. Ct. Rep. 583; filed April 25, 1898). 


z. 
WHEN the civil war was fought 
To remove the chains of race 
From subject blacks, 
We immediately thought 
That a constitutional place 
For the principle we sought 
Would be safe and sound in case 
Of new attacks. 
: 2 
So to end the black’s subjection, 
Midst a righteous self-applause, 
We embodied the correction 
In a Constitutional clause 
Of black and white, 
Pledging equal due protection 
Under State and Federal laws ; 
Clearly banning by this section 
Race and color as a cause 
For legal spite. 
In a social way, indeed, 
—Theatres, lodges, clubs, and trade— 
This complacent northern creed 
Was in practice not displayed 
To clear intendment ; 
But the justice, and all that, 
Of the colored brother’s claim, 
South of Dixie’s line, seemed pat ; 
So we hastened to proclaim 
The new amendment. 
4: 
Yet the constant course of years 
Under Constitutional pledge 
Left the Southron’s direful fears 
Unabated; and a hedge 
They strove to compass. 
In a Mississippi scheme 
Southern statesmen tried to prove 
That things are not what they seem; 
But this new and cunning move 
Raised up a rumpus. 





ADVOCATES OF THE NEW Law: 
ce 
‘* We've a firm determination 

In this case 
To make no discrimination 

Based on race ; 
But we’re clearly in the limits of the law 
If the statute has no Constitutional flaw 

On its face.” 

6. 

An immediate revision 

Then they drew, 
With an innocent provision 

(Wholly new) 
That a voter’s name, when listed for election, 
By the officer appointed for inspection, 

If he knew 
That the candidate was open to objection, 
Should be liable to summary rejection ; 

And the cue 
For the actors in this farce with leading parts 
Was, sub rosa, plain to all true southern hearts — 

*Twas the hue ! 
For “ discretion,” when a Southerner defines, 
Is equivalent to drawing color lines, 

—As they well knew. 


ARGUMENT OF THE LAW’S OPPONENTS: 


Things when equal to the same are also equal 
To each other; and this necessary sequel 
Holds for politics precisely as for figures ; 
So, in essence, here’s disfranchisement of niggers ! 
And it doesn’t matter how 
You proceed to make a sham 
Of the Constitutional vow 
For the dusky sons of Ham; 
*Tis the purpose, and the fact, that ought to tell ; 
And the purpose and the fact, as all know well, 
Is that darkey votes no longer can be sold ; 
— Which by constitutional right they could, of old. 
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OPINION OF THE FEDERAL SUPREME COURT. 
8. 
When we’re pointed to a law that contains upon its 
face 
No scintilla of express discrimination based on race, 
You must make it very.clear 
To the judges sitting here 
That its necessary working will de facto 
Cause in every case the eligible black to 
Lose his vote ; 
And, although we are judicially gute knowing, 
You can hardly think in this case that we’re going 
To assume at once, upon a 
Mere conjecture, that the honor 
Of the South is such a ’goner 
As you denote ; 
So, although this law may really hold a fake, 
We are not prepared of such a fact to take 
Judicial note ; 
And, though Constitutional error is abhorrent, 
There’s no color-able claim that we must warrant 
The darkey’s vote! 


MORAL. 


Chorus of Southerners, to the air of ++ Dixie.” 
We grumbled at our Yankee bench ; 
But Time can every quarrel quench. 

(Look away! 
Look away! 
To the law 
Of the land!) 
Such rulings make our hearts beat high ; 
The julep-glass we now drain dry ! 
(Look away ! 
Look away ! 





For we draw 
A full hand!) 
And now that you are on our side, 
(Look away ! 
Look away !) 
We hereby solemnly decide 
To give up Willie Bryan! 
(Look away! 
Look away ! 
For all the courts of Zion 
Can ne’er 
Compare 
With the Court that we rely on !) 


10. 
Chorus of Northerners, to the air of 
«¢ Marching through Georgia.” 


Where’s the constitution now ? 


That’s what we don’t see. 


| Why did we stir up a row 


To make the darkies free ? 
What was all the powwow 
From Atlanta to the sea, 
When we went marching through Georgia ? 


But p’raps we're better out of it ; 
The amendment’s now ‘trun down” ; 


| The good old rules will hardly fit 


Our new Imperial crown! 


| With Luzon, Cuba, Sandwich Isles, and populations 


brown, 
Americans will all turn into Rajahs. 
Hurrah! hurrah! A new discovery ! 
It is’nt law — That all men should be free! 


| Times are changed, as you must see, from what they 


used to be, 
When we went marching through Georgia! 





Demolition of Newgate Prison. 





THE DEMOLITION OF NEWGATE. 


N order to make way for a new Sessions 
House, Newgate Prison, with all its 
weird associations, has been decreed to 
demolition. The occasion may be a suit- 
able one for reviewing the history and de- 
scribing the interior of this venerable pile. 
Before entering upon this inquiry, how- 





visited the prison in order to ascertain how 
far fact and rumor in regard to it were in 
accord. At last the authorities intervened, 
the régime was reformed, and the prison was 
taken over by the government in 1862 and 
used as a convict establishment for women. 
Recently it has been devoted to the pur- 





ever, we may state 
briefly the changes 
which the abolition 
of Newgate will prob- 
ably make in prison 
administration in 
England. The first re- 
sult will be to revive 
Brixton Prison as a 
penal establishment. 
Nothing could well 
be more unsatisfac- 
tory than the early 
records of this place. 
It was erected orig- 
inally as a house of 
correction for Surrey 
prisoners, and in this 
capacity it soon ob- 
tained a bad preém- 
inence among the 
prisoners of the day 
for maladministra- 
tion and _ severity. 
The cells were over- 








WHITTINGTON 


CHAMBERLAIN’S GATE, 
A MOST MISERABLE DUNGEON, REBUILT BY RICHARD 
AND CALLED BY HIM NEW GATE. 


poses of a military 
prison. For the fu- 
ture there are to be 
sent to it all male 
prisoners under “‘re- 
mand” from the 
metropolitan police 
courts, and prisoners 
sent for trial at the 
central criminal 
courts from outside 
districts. There is 
further to be pro- 
vided, in a specially 
constructed wing, 
accommodations for 
juvenile prisoners. 
Not only Brixton 
Prison, but Hollo- 
way Gaol, will be 
affected by the pend- 
ing changes. The 
civil debtors and 
first-class misde- 
meanants who have 











(from an old Engraving.) 


crowded, the pris- 

oners were treated more like beasts than 
men, riots followed, disease was rife; so 
scandalous did the state of affairs become 
that reform was indignantly demanded. The 
justices of the day, however, like the gov- 
ernors of Bedlam a quarter of a century 
earlier, not only refused to introduce any 


| 
| 
| 





changes, but resisted all attempts to inves- | 


tigate the condition of the prison. 
occasion admission was refused, it is said, 


On one | 


hitherto been incar- 
cerated there are being sent to Worm- 
wood Scrubbs, while the female prisoners 
who have heretofore found a local habita- 
tion in Wormwood Scrubbs are being trans- 
ferred to Holloway. In Holloway, also, 
special accommodation is to be provided 
for female juvenile offenders. (See valu- 
able notes in ‘‘ Yorkshire Post,” December, 
1898.) Now, to return to Newgate and its 


| history. 
to the Duke of Wellington himself, who had | 


Newgate —the New Gate of the city 
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of London—was erected in the time of 
Henry I, and used as a prison soon after 
the middle of the twelfth century. It was 
rebuilt definitively as a prison by Sir Richard 
Whittington (the owner of the famous cat, 
of the harmless, necessary species, not 
an instrument of flagellation), and used as 
the common gaol for the city of London 
and county of Middlesex. In 1357 the 
lord mayor— perhaps in distant and belated 
recognition of Whittington’s services — was 
named as a commissioner for the delivery of 
the gaol, and his successor in office remains 
to this day a justice of the Old Bailey, or 
Central Criminal Court. The functions of 
the lord mayor in this capacity are, how- 
ever, now of a practically ornamental char- 
acter. From 1357 the old prison remained 
without substantial change until 1770, when 
its reconstruction was undertaken during 
the Gordon riots of 1780 [as to which see 
“ Barnaby Rudge” ]. However, it was com- 
pletely destroyed, and the modern prison, 
which was constructed on the plans of 1780, 
was not completed until 1783. With the 
completion of Newgate, Tyburn ceased to 
be a place of public executions, and these 
ghastly functions were perpetrated —in the 
case of persons sentenced to death at the 
Old Bailey — outside the prison, until the 
abolition of public executions in all cases 
except treason, largely in consequence of 
the humane efforts of Thackeray and other 
philanthropists in 1868. 

Newgate was used as a prison not only 
for criminals but for debtors under the old 
law (which gave Dickens so much material 
for his stories of the Fleet) until 1815, when 
the latter were sent to White Cross Prison. 
In 1877 Newgate was transferred from 
the city corporation to the crown, and it 
has been under the control of the prison 
commissioners since that date. Under the 
statute which established the Central Crim- 
inal Court on its modern basis (1834; 4 & 
5 Will. IV., c. 36, § 9), Newgate could be 
used as a place for the detention of persons 





committed from London, Middlesex, Kent, 
or Essex, for trial at the Central Criminal 
Court, and also for the execution of any 
sentence passed at that court (section IO), 
and for the detention of persons whose trial 
was removed to the Central Criminal Court, 
under 19 & 20 Vict., c. 16 (known as the 
Palmer Act, and passed to enable the Ruge- 
ley poisoner, William Palmer, to be tried 
in London instead of at the Circuit Court 
in Stafford, within whose jurisdiction his 
offense was committed, and where he could 
scarcely, owing to local prejudice, have 
obtained a fair trial), and the jurisdiction 
on Homicides Act. Under the Prison Act, 
1877, and the Central Criminal Court Prisons 
Act, 1881, Newgate has been used for the 
confinement of prisoners before and during 
trial at the Old Bailey, and also for the exe- 
cution of some death sentences passed there, 
and for the birching of little boys, but not 
for any other sentences. 

It may bring home to the mind of the 
reader the structure and internal regimen of 
Newgate if a visit to the prison, under an 
order of the Home Secretary, by the present 
writer, is described. 

Some years ago the author of this article 
and a friend, who may be named _ for 
the present purpose, Grice (a dignitary in 
the Indian Civil Service) obtained a pass 
from Mr. Secretary Asquith to go through 
Newgate. The prison is situated in a lane, 
“Old Bailey,” running off at right angles to 
Ludgate Hill. As one approaches St. Paul’s 
the block in which it is comprised consists 
first of the Old Bailey —a gloomy building 
with several narrow, draughty and ill-venti- 
lated courts imbedded in it— and then, as 
the wayfarer draws near to Holborn, New- 
gate prison itself. In front of the prison, in 
a rough square, is the site where the public 
gallows used to be erected. It is almost 
opposite one of the doors leading into the 
prison, and is now a scene of busy traffic. 
On entering the prison we were received by 
one of the principal warders, who, after 
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having satisfied himself that our authority 
was in order, handed us over to a sub- 
ordinate official. 

The points of interest in the asylum are 
limited in number but of great dramatic 
intensity. First we were shown the con- 
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tains little more than a bedstead, a stool and 
a Bible and would attract scant notice but 
for the horrible associations with which it is 
so abundantly peopled. The routine of the 
day of a convicted murderer is as simple 
and monotonous as the furnishing of the 


GATEWAY AT NEWGATE. 


demned cell. It was occupied at the time by 
the murderer Thomas Neill or Cream (who 
incurred the last penalty of the law for pois- 
oning prostitutes), who was awaiting execu- 
tion two days later, and from him, of course, 
our proximity had to be, and was, carefully 
concealed. The cell is bare enough. It con- 





fare is 
ordinary 


cell in which he is confined; his 
somewhat better than that of 

prisoners; he takes his exercise in a court 
in the shape of a parallelogram not far from 
the room that contains the scaffold; he has 
frequent visits from the prison chaplain, or 
the priest or minister of any denomination 
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other than the Anglican, to which he may 
belong, and he is watched night and day. 
From the condemned cell we proceeded to 
the scaffold chamber, a plain room like a 
carpenter's workshop, unfurnished except 
with the apparatus of death, which was then 
erect and waiting for Neill; one side of the 
chamber opens out so as to enable repre- 
sentatives of the Press, when they are 
admitted, to witness executions. The gal- 
lows itself may deserve a brief description. 
The primitive gallows was the bough of a 
tree; a specimen of this type may still be 
seen at Braemar, in Scotland; the next form 
was that of a bracket delineated in an old 
eyre roll (1 Selden Soc. Pub. frontispiece ) 
and perpetuated in Punch and Judy shows; 
a third form in use at Tyburn during the 
eighteenth century is sketched in the 
eleventh plate of Hogarth’s “‘ Apprentices,” 
and that used for pirates at Executioner’s 
Dock in plate 5 of the same series. The 
present gallows, as it stood in Newgate and 
is used elsewhere, consists of two upright 
beams with a cross-bar to which a rope 
greater or less length, according to 
stature of the condemned, is attached 
a ring. Under the bar is a_trap- 
door, which. in Newgate, when’ we 
visited it, was level with the floor of 
the chamber and which is kept in posi- 
tion by a bolt underneath it, which can be 
instantaneously withdrawn by means of a 
lever worked from the floor of the chamber ; 
the trap-door opens down into a pit of 
sufficient depth to allow the convict to dis- 
appear altogether from view when the bolt 
is drawn. In one corner of the room was a 
heavy bag of sand with which the execu- 
tioner, after having taken note of Neill’s 
weight, had been making ghoulish experi- 
ments to test the strength of his rope and 
the necessary ‘‘drop” to secure for the 
convict a painless and instantaneous dis- 
patch. 
Several other features of interest in New- 
gate were brought under our notice; one 





was the prison chapel with grillwork of 
a curious shape—which compelled the 
prisoners behind it to look at the preacher 
and prevented them from seeing their 
neighbors on the other side—placed in 
front of the prisoners’ benches; another was 
an under-ground room used for birching 
juvenile offenders. It is now a settled 
line of statutory and judicial policy 
in England to keep this class of offenders 
out of ordinary prison life, and accordingly, 
in cases where the law allows it, as in con- 
victions for malicious mischief, young boys 
are frequently sentenced to receive a few 
strokes from the birch rod and then to be 
discharged; this punishment is carried out, 
in Old Bailey cases, in the room referred to. 
The delinquent has his limbs placed in two 
holes in a small wooden erection, like the 
stump of a tree, set near to the wall, his 
hands are secured to the upper part of the 
instrument, and in this posture he receives 
the prescribed number of strokes from a 
police constable in the presence of a superior 
officer and of the parent or guardian of the 
child, if he desires to be there. 

The last “view” that we had in Newgate, 
which it may be worth while bringing under 
the reader’s notice, was of a narrow paved 
court yard near one of the exits from the 
prison; its pavement was deeply scored 
with initials and other marks. These were 
the epitaphs of generations of malefactors 
lying beneath; this was the part of ‘the 
precincts of the prison” in which the death 
sentence directs the bodies of executed 
prisoners to be buried. The preparations 
for the interment of Neill had already been 
commenced; a dramatic episode had taken 
place that morning in connection with them. 
At the same sessions of the Old Bailey at 
which Neill was condemned, the sentence of 
death had also been passed on a Mrs. Dyer, 
a baby-farming murderess; Mrs. Dyer was 
placed in a cell near the scaffold chamber to 
await execution; Neill’s turn was to come 
first. If Mrs. Dyer was kept in her cell she 
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would hear the preparations for his execution 


going on, so she was removed to Holloway | 
| The head, however, was soon identified, and 


Gaol till it was over, passing, as she left the 
prison, along the courtyard with Neill’s 
grave at her feet; when she was brought 
back her own was ready, but mercifully she 
saw neither of them. 

It may be of interest to pass in review the 
cases of same of the most notorious criminals 
who have been associated with Newgate. 
We will begin with the story of Catherine 
Hayes, the authoress of one of the most 
revolting murders ever perpetrated, and 
herself one of the latest victims of the law 
of petty treason. This woman was married 
to an industrious workingman, whose life 
she made miserable by her violent and 
quarrelsome temper; after one of her out- 
bursts she determined to take Hayes’s life. 
There were two lodgers in the house, one, 
Billings who was either her lover or her 


illegitimate son; the other, Wood, who was | 
with great difficulty persuaded to take part | 


in the crime. The plot was simple enough; 
the husband was made drunk, if not drugged, 
and as he lay on his bed in a stupor, Billings 
fractured his skull with a hatchet while Wood 
finished the murder by a few extra blows. 








There remained the question how the corpse | 


was to be got rid of. The first thing was to 
decapitate it; this Wood effected with a 
pocket knife, then Catherine Hayes sug- 
gested that it should be boiled, but this 
ghastly proposal was not adopted, and ulti- 
mately the head was thrown, by Billings and 
Wood, into the 
somewhat dirty river, declined, however, to 
be the means of concealing what had been 
done. The head of the murdered man kept 
floating near the shore, was picked up by a 
watchman, handed over to the parish officers, 
and stuck on the top of a pole in the church- 
yard of St. Margaret's, Westminster. 


Thames. 


That noble, if | 
| Geo. IV. c. 31. 








and conveyed it to Marylebone; where they 
threw the parts one by one into a pond. 


the police were set on Catherine Hayes’s 
track. The conflicting versions of her hus- 
band’s absence which she gave to different 
people led to her arrest. When she was 
brought into the presence of her murdered 
husband’s head, her conduct, says Major 
Griffiths in his admirable ‘ Chronicles of 
Newgate ” (p. 103), passes belief. ‘ Taking 
the glass in which it had been preserved into 
her arms, she cried, ‘ It is my dear husband’s 
head!’ and shed tears as she embraced it. 
The surgeon having taken the head out of the 
case, she kissed it rapturously, and begged to 
be indulged with a lock of his hair.” The dis- 
covery of the body, which quickly followed, 
however, with the confessions of Billings and 
Wood, who subsequently arrested, 
speedily reduced all posturings of this descrip- 
tion to their true proportions, and all three 
prisoners were convicted and sentenced to 
death. By the law then in force (1726) burn- 
ing alive was the punishment for the crime of 
petty treason, which consisted in the murder of 
a person to whom the murderer owed special 
obedience, his 
master, a wife her husband, or an ecclesi- 
astic his superior. Mrs. Hayes was actually 
burnt alive, as the fire reached the hands of 
the hangman and compelled him to let go 
the rope by which it was usual to strangle 
the victim in such cases before burning her. 
Petty treasons were put on the same footing 
as other felonies by 30 Geo. III. c. 48 and 9 


were 


as when a servant killed 


Another fiend in female shape was Sarah 
Malcolm, a laundress in the Temple, who 


| murdered an aged lady named Duncombe, 


| to whose 


rooms she had access as char- 


| woman, and two servants who lived with Mrs. 


Mean- | 


while, the murderers, all unconscious of the | 


evidence against them with which the Thames 


had just supplied the authorities, dismem- | 


bered the trunk, packed the pieces in a box 


Duncombe, for the sake of obtaining posses- 
sion of her property. She was committed 
to Newgate but executed at Tyburn. 

When accused felons stood mute of malice 
they suffered what was called the peine forte 
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et dure, i. e., they were pressed to death « by 
heavy weights laid upon a board that lieth 
over their breasts and a sharp stone over 
their backs, and these commonly hold their 
peace, thereby to save their goods unto their 
wives and children, which, if they were con- 
demned should be confiscated to the Prince.” 
In 1657-8, a Major Strangways suffered in 
this way in Newgate; he was arraigned for 
the murder of his brother-in-law, Mr. Fussell, 
but refused to plead unless assured that, if 
condemned, he would be shot as Mr. Fussell 
was, and so the feine forte et dure was admin- 
istered to him. The process of killing him 
took eight or ten minutes, although an angle 
of the press had been purposely placed over 
his heart so that he might the sooner be de- 
prived of life, ‘though he was denied what 
is usual in these cases, to have a sharp piece 
of timber under his back to hasten execu- 
tion.” 

A curious light is thrown on the kind of 
life led by many apprentices, especially par- 
ish ones, by the cases of the Meteyards, 
mother and daughter, and of Elizabeth 
Brownrigg. The Meteyards, milliners, had 


as an apprentice a sickly girl named Anne | 





Taylor; to escape the cruelty with which, | 
owing to her inability to do as much work as | 
her mistress desired, she was treated, the | 


girl ran away. 


She was caught, brought | 


back, flogged nearly to death with a broom | 
handle, and tied with a rope to the door of 
a room so that she could neither sit nor lie | 


down. After three days of this. discipline 
she died. 


Mrs. Brownrigg, a midwife, kept her ap- | 


prentice, Mary Clifford, in a coal cellar; 
bringing her out from time to time to strip 
her naked and flog her with a horsewhip, an 
exercise in which, when weary of it, she was 
relieved by herson. All these three wretches 
were hanged. The mother Meteyard had a 
fit on the morning of her execution and was 
carried to the gallows and hanged in a state 
of insensibility. 





| 


The executioners in those days were far | 


from expert and frequently bungled their 
work. The rope broke with Captain Kidd 
the pirate, and he had to be tied up again in 
a perfectly conscious condition. ‘‘ The friends 
of another pirate, John Gow, were anxious to 
put him out of pain, and pulled his legs so 
hard that the rope broke before he was dead, 
necessitating the repetition of the whole cer- 
emony.” 

The successive hangmen to the city of 
London cannot here be described with any 
detail; one of them, John Price, who filled 
the office in 1718 and bore the ex officzo title 
of “ Jack Ketch,” was himself arrested on the 
way to Tyburn, on a charge of murdering 
a woman whom he had attempted to outrage, 
and hanged at Bunhill Fields, his body being 
afterwards exhibited in chains in Holloway 
near the scene of the crime. 

Calcraft started life as a cobbler and got 
his post through an accidental meeting with 
the then public executioner, Foxen. He 
saw a man leaning against a lamp post cough- 
ing violently, and advised him to take pep- 
permint for it; Foxen—whom it proved to 
be — said that he could not carry on his du- 
ties much longer. 

“T think I could do that sort of job,” said 
Calcraft, and he got it. He retired in 1874; his 
successor, Marwood, a Lincolnshire man and 
also a shoemaker, was the first to make a 
scientific system of executions in England by 
careful calculations as to the necessary drop. 
The present public executioner is Billington. 

Abduction was a common offense in the 
annals of Newgate. A typical case was that 
of Edward Gibbon Wakefield, a barrister 


| who carried off a Miss Turner, a schoolgirl 


of barely fifteen, the only child of a gentle- 
man of large property in Cheshire, and in- 
duced her to go through a form of marriage 
with him at Gretna Green, by persuading 
her that it was the sole way of saving her 
father from ruin. Wakefield and his brother, 
who had assisted him, were sentenced to 
three years’ penal servitude, and the mar- 
riage was annulled by act of Parliament. 
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Forgery and every form of fraud have 
borne a great hand in peopling Newgate. 
The most famous of the forger felons was 
Fauntleroy, more sinned against, perhaps, 
than sinning; then there were the embezzle- 
ment cases of Watts, Pries, Robson and Red- 
path, all of whom illustrated the “double 
life” theory embodied by Stevenson in his 
immortal work on Jekyll and Hyde, and 
owed their conviction to its discovery. 
With many other cases readers of the GREEN 
BAG are perfectly familiar; Bellingham who 
shot Mr. Perceval; the Mannings (about 


the time when the murder of the Jenny fam- 
ily by Rush, the Norfolk farmer, seemed to 
set up a perfect reign of homicide in Eng- 


_ gland) ; Charles Peace the notorious burglar ; 


Palmer of Rugeley; Wainwright of White- 
chapel, who murdered his mistress, Harriet 
Lane, and spent his last night on earth in 
describing to the governor of Newgate his 
manifold immoralities, and Fowler, and Mil- 
som the Muswell Hill murderess; a hideous 
throng whose memories will cling to New- 
gate in spite of any changes in its external 


structure. LEx. 


THE SECESSION AND ANNEXATION OF NANTUCKET. 


By CRAIG 


OR a number of years after its settle- 
ment in 1659, Nantucket, except for a 
vague allegiance to England, was wholly in- 


dependent and governed her own affairs 
with much complacency ; but in 1670 a sum- | 


mons came from the Governor of New York, 





in which Province the island lay, bidding 
them pay his tax and submit their transfers | 
of property for his sanction. Nantucket has- | 
tened to comply, was confirmed in the de- | 
cisions of her court, and for two years or so | 
cheerfully paid her annual quit-rent of eight 
barrels of codfish. 

In 1673 England and France were at war 
with Holland and the Dutch again seized 
New York, from which they had been driven | 
nine years before and ruled the Province 
for eight months, so Nantucket once more 
became a part of the Dutch Empire. The 
island apparently was indifferent to the 
change. The annual tax of codfish would 
be claimed by the governor of New York 
were he Dutch or English. The difference 
was only nominal. Yet there were serious 
men in Nantucket who were troubled over | 
the arbitrary position of their court. Ex- 
perience had shown that New York cared 
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little for island quarrels and the town must 
mend its own affairs. James Coffin, in- 
deed, openly declared it would be far better 
that Nantucket should become part of the 
neighboring English Province, but he was 
silenced by Edward Macy, who reminded 
him that they were all Dutch subjects. 

So matters stood in 1673: with Boston 
and Plymouth loyal to the English crown; 
with New Bedford hardly twenty years old, 
busy fighting Indians, and wholly ignorant 
of international politics; when one morning 
the Dutch town of Nantucket awoke after a 
storm to find a ship stranded on the northern 
point of the island. 

When the gale had abated Isaac Melyne, 
master of the Venture, came ashore in a 
small boat to beg assistance in getting his 
ship off the Rip. Nothing could be done 
until the tide turned, so he walked about 
among the homely little houses clustered 
near the beach, recently named Sherburne 
by the governor of New York, and stopped 
at the inn, if such the corner house and gen- 
eral assembly place could be called. Here 
the men of Nantucket soon gathered in an 
informal town meeting to hear Isaac’s story. 
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He told them how in the August pre- | 


ceeding he had just loaded his ship for 
England when the Dutch seized New York. 
He had slipped away in the night and al- 
most reached New Haven when he was 
captured. Isaac’s written declaration lies 
before us. “ Three pinnaces and armed men 
overtook him,”.he said, and brought him 
back to New York, “ where they felloniously 
Robbed and Ranged his ship and goods.” 
Not content with this, the Dutch then pro- 


| 





ceeded to freight his vessel for Holland with | 
“90 barrels of whale oyle, 83 hhds of | 
Tobacco, 473 Peces of Logwood and 150 | 


Cowhides.” Isaac stated that this cargo was 
far less in value than that which the Dutch 
had robbed him of, but such as it was he in- 
tended to claim it for his own, if only the 
men of Nantucket would assist him. To dis- 
pose of the cargo himself, since it was con- 


signed to Holland, would have made him | 
liable to arrest for barratry, and the danger | 


was considerable even in those troublous 
days. The cargo was now stranded on Nan- 
tucket. ‘The foreseeing providence of God 





had brought him to this his Majestie’s Is- | 


land,” Isaac said, ‘‘ with the loss of masts, 


sayles, rigging and furniture, which their | 
worships might perceive,” and he ended by | 
asking their aid and offering them a share of | 


the cargo. 

The men of Nantucket hesitated to commit 
themselves. 
of his hearers was with him, and to remove 


from his pocket and passed to Edward Macy 


Isaac saw that the sympathy | 


viously an accident as at first it had ap- 
peared. Here was an appeal to their Eng- 
lish blood which it was all but impossible for 
them to refuse, and yet they had a whole- 
some remembrance of the fact that they 
were no longer subjects of the English 
crown. 

Edward Macy was the first of the seamen 
to speak. ‘Where do you think you are?” 
he asked, handing the letter back. 

“In New England, or may I die for it!” 
answered Isaac. 

“Then you are like to die,” said Macy 
dryly. ‘You are in the Province of New 
York and every man of us is Dutch.” 

Macy voiced the conservative opinion of 
the gathering, but many of the men agreed 
warmly with James Coffin, who retorted. 
““We’re no more Dutch than he is, Edward 
Macy. I say we help him off the Rip and 
shift his cargo too.” 

“We'll help float his ship,” answered 
Macy slowly, “ but before we share his cargo 
we'd better lay his claim before the court, 
For myself, I’ve no taste to pay for his 
cargo to the next Dutch ship the governor 
may send us.” 

This was the better judgment of the meet- 
ing, it was the always sound appeal to the 
Anglo-Saxon love of law, and so the matter 
was left to the later decision of the island 
court. Meanwhile the tide had turned and 
all hands went to the aid of the Venture, 


| which they easily floated off the bar and 
all possible doubt of his honesty, he drew | 


a letter from the late (English) Governor | 


Lovelace of New York, which certified that | 


Isaac Melyne was a “free denisen” of that 
Province. 

The men were excited and disturbed over 
the affair. Their sympathies were wholly 
with Isaac. What right had a Dutchman in 
New York to rob a man of his cargo and 
send him unwilling to Holland with another ? 
Then, too, it was plain to them that the 
grounding of the Venture was not so ob- 





towed to a safe anchorage near the town. 
Ten years before, in 1663, James Coffin 
had married Mary Severance, of Salisbury, 
Province of Massachusetts Bay, and from 
her first coming to Nantucket Mary had 
played no small part in the island life. The 
destinies of larger nations than Holland have 
hinged on the whimsical, but none the less 
enduring determination of one woman. Rus- 
sia, France and Spain have followed the 
whispered advice of queen or courtesan ; and 
when a state issue arose in Nantucket, like 
the sharing of the Venture’s cargo, which in- 
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volved no less a question than the allegiance of 
the island to Holland or England, this small 
partof the Dutch Empire followed the prece- 
dent of the nations and listened to the woman. 

When James Coffin came in to dinner 
after hard work upon the Venture, Mary fed 
him first and then, deeming him to be in 
condition, she gently instructed him. 

‘‘ What do the men say ?” she asked. 

“That the Court must decide the matter 
at the next sitting,” answered James. ‘“ Ed- 
ward Macy fears the Dutch.” 

“ And we're afraid!” said Mary, with much 
sarcasm. “A fine lot of men we are, and 
English blood in our veins every drop of it, 
to let the ship get off to Holland, and our 
fish catch none too good. I almost believe 
we are Dutch from the very slowness of us. 
If the same question asked itself in Boston, 
I’m thinking the Court would find but little 
to decide on,” and Mary poked the fire until 
the sparks flew. 

“‘ Perhaps it’s as well to let the Court give 


word on it,” said James, “and belike their | 
| listening with friendly interest to their quar- 
“And belike it won't,’ said Mary, ad- | 


decision will be what we’d have it.” 


ministering more pokes to the fire, ‘“‘ and Re- 
becca Macy telling how the Dutch would do 
this or that, and she born at Plymouth with 
Myles Standish the only gumptious man in 
the place.” And Mary was about to give 
her opinion of Rebecca when James wisely 
recalled a duty on the beach, and went out, 
leaving Mary to her own reflections. 


colors her estimate of Mary Coffin. 
two women had met that morning. Mary, 
few friends her view of the cargo problem; 
and Rebecca, impelled only by a sweet and 
simple desire to disagree with anything 
Mary might say, took up arms for justice 
and the Dutch. Whereby it may be judged 
that two state parties came to exist among 


the Nantucket seamen, known to history as | 
the English and the Dutch, but really insti- | 








gated by these two rival leaders of island 
life. And so Rebecca Macy told her hus- 
band she had cause that day to be proud of 
him, the one man at the meeting whose 
judgment stood unmoved by mere passing 
opinion, and she ended by recalling the 
words spoken in New York when Macy had 
delivered the tribute of codfish, which con- 
tained a pleasantly vague hint that the 
Dutch Governor was looking for the right 
man to appoint as magistrate on his loyal 
island and that the name of Macy was not 
unknown to him; which delicately pointed 
reminder of possibilities was not lost upon 
Edward Macy, who went down to his fishing 
boats with a pleasing consciousness of his 
recognized wisdom and with a growing de- 
termination to stand by the Dutch cause. 
The Venture, in her dismasted condition, 
lay at her mooring for some weeks, waiting 
for the sitting of the island court which was 
to decide her fate, and Isaac Melyne passed 
the time with what patience he could. He 
fished for cod with the men of Nantucket, 


rels about land-holdings, dogs, Indians and 
sheep, and in a guileless way trying to turn 
the same to his own behoof. Mary Coffin 
and Rebecca Macy now openly slandered 
each other upon the highway. Mary had 
detected strong Dutch features in the Macy 
children, to which she called the attention of 
the town. Rebecca, while resolutely sup- 


| porting a Dutch cause, with a sweet consist- 

In another humble little house by the | 
shore Rebecca Macy was painting in lurid | 
The | 


ency, resented the supposed discovery of 
Dutch blood in her offspring, and loudly 
questioned the reasons which had brought 


| the Severance family, of which Mary was a 
with real English loyalty, was stating to a | 
| that it was nothing less than horsethieving, 


member, across the sea; stating her belief 


at the very least. Mary Coffin then called 
the Plymouth Colony a set of “ prayer-mon- 
gers” and Rebecca Macy, who came from 
Plymouth, openly doubted if the Coffin 
family ever had prayed at all. So the days 
slipped away and the fateful 20th of October, 
1673, drew near. 
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Again to justify Nantucket’s action by ap- 
peal to history, it should be remembered 
how statesmen in France and England, and 
elsewhere too, have appealed for support of 
their views to a larger and a foreign power. 
Both island statesmen resorted to this 
method of gaining the victory and sought to 
be forehanded against defeat by the court. 
Edward Macy found means of communicat- 
ing to the Dutch Governor of New York 
that a Dutch ship ashore on the island was 
liable to be seized by a disloyal minority 
against the better judgment of the loyal town 
of Sherburne. James Coffin, in a letter 
about a cargo of rum and sugar, sent secretly 
to a kinsman of prominence in Boston, asked 
that gentleman to convey his account of 
this ‘‘ most doleful affaire ” to his Excellency, 
Governor Leverett, whom he earnestly hoped 
might send aid to the Venture should a 
British frigate happen to be in the vicinity 
of Nantucket. So both island statesmen felt 
themselves secure of ultimate victory and, 
like others who have played at. the interna- 
tional game before and since, they opened 
the way to results reaching far beyond their 
expectations. 

On the 20th of October, 1673, the entire 


population of the island, not more than two | 
_and the talk became general in the little 
The | 
magistrate took his place and six canny sea- | 
men were impannelled as a jury. To this | 
| question Melyne could find no answer. 


hundred persons, crowded about the inn 
where the court held its sitting. 


august body Isaac Melyne told his story, — 
every man of them had heard him tell it 


many times before, — and then he earnestly | 
begged leave to sail away with the cargo for | 
His plea received the sympathy | 
of all, but Nantucket men were not to be | 


his own. 


moved by mere sentiment, and they reserved 


their judgment until they should learn the | 


opinion of the court. 
The jurymen long deliberated upon the 
case. 


them, outbalancing the necessity of con- 
demning or justifying Isaac’s desire to con- 





A deep sense of their responsibility | 
as English-Dutchmen weighed heavily upon | 
| an inherited love of sitting still and attend- 


fiscate the cargo. After three hours of hard 
work they brought in a verdict which justly 
has been called one of the masterpieces of 
New England diplomacy, broad in its sym- 


pathies and silent on all important points. 


The jury found :— 

“In the appeal of Isaac Melyne: 

“We do not find he is a subject of the 
King of England, and concerning the ship, 
we do not find it is his.” 

Mary Coffin and Rebecca Macy each had 
sought a certain seat. Arriving at precisely 
the same moment they had been forced to 
sit side by side, or else appear to retreat, 
than which they would have preferred a 
lingering death, and so it happened that 
when the verdict was rendered both these 
colonial dames for once perfectly agreed. 

“It’s a sickly lot of men you are!” said 
Mary Coffin, addressing herself with pleas- 
ing informality to the jury. 

‘‘ And it’s the same word I’d say to them, 
Mary Coffin,” said Rebecca Macy. ‘“ And 
what can Melyne do with his cargo, will 
you tell him that now?” she continued, 
speaking to the jurymen. 

How they would have defended them- 
selves unfortunately is unknown, for the 
magistrate immediately dissolved the session 


court-room. Melyne made some wild state- 
ments about appealing his case, but Edward 
Macy dryly asked him ‘“‘ Where?” to which 


Nantucket had shown herself truly loyal 
and Dutch, but it must be remembered how 
often the best official utterance on state 
issues is but partial, and so it was in this 
instance. Nantucket was silent, but she was 
not satisfied and Boston and New York were 
preparing to take action profound in its 
results. - 

It is certain that the Dutch Governor had 
the earlier information of the crisis. We do 
not know whether his delay was caused by 


ing to no business not immediately his own, 
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but it is indisputable that he allowed con- 
siderable precious time to pass before he 
ordered an armed vessel “to proceed with 
all speed to the Cape of Nantucket.” 

Meanwhile Governor Leverett, in Boston, 
having only an imperfect knowledge of 
where and what Nantucket was and fearing 
the Dutch vessel might have some hidden 
mission for aiding King Philip’s war which 
then was raging, lost no time in sending a 
frigate to aid the Venture. 

The frigate reached Nantucket three days 
after the island court had given its famous 
decision and in open defiance thereof pro- 
ceeded to put the Venture in condition for 
immediate departure. 

Mary Coffin asked the captain of the 
frigate and Isaac Melyne to supper the 
night before they were to sail. The variety 
of dishes that remarkable woman managed 
to prepare still remains as an island tradition, 
and the best pieces of China and pewter 
ware, borrowed from all the English faction, 
gave an air of affluence to the table well 
calculated to impress upon their guests the 
standing and importance of the Coffin family. 
Out of a full heart and love of Boston 
Colony, Mary told these potentates of the 
political isolation of the island and how 
earnestly the people longed to be annexed 
to New England and to be rid of the Dutch. 
The captain of the frigate listened with sur- 
prise and finally he promised to report this 
interesting condition at Boston. 

James Coffin decided to make a voyage 
to Boston in company with the frigate and 
the Verture. He accordingly took orders 
from all his fellow-townsmen, including 
Edward Macy, who commissioned him to 
bring back a large quantity of rum. The 
incident shows how these statesmen did not 
allow the vital issues of politics to interfere 
with their amicable relations. They fished, 
smoked and drank rum together with com- 
fort and mutual benefit. It should also be 
said that Mary Coffin and Rebecca Macy 
borrowed salt and sugar of each other and 





with all friendliness even drank tea and 
tasted gossip together when not engaged in 
the more serious duties of political agitation. 

So the Venture, the frigate and the 
Swallow, Coffin’s boat, all sailed away to 
Boston and the Dutch town of Sherburne 
considered the matter disposed of and pro- 
ceeded to catch fish quite as though nothing 
unusual had happened. 

Nantucket might still have remained a 
part of New York had not the Dutch Gov- 
ernor, in compliance with Edward Macy’s 
request, proceeded to meddle. Some three 
weeks after the departure of the Venture 
a Dutch frigate came to her aid. Macy told 
the captain of the English frigate’s interfer- 
ence, which caused him to charge the town 
of Sherburne with gross disloyalty to Hol- 
land and even to threaten punishment. The 
fishermen protested their loyalty and re- 
ceived the threats of punishment with such 
evident skepticism that the Dutch captain 
could only swear in a tongue which had no 
meaning for Nantucket ears. So he sailed 
away and Nantucket again turned her atten- 
tion to catching fish. Even then Nantucket 
might have remained Dutch had it not hap- 
pened that James Coffin was just rounding 
Cape Cod, bringing a winter’s supply of salt, 
sugar and rum to the island. Then it was 
that Holland made that fatal mistake which 
cost her the allegiance of a sturdy people. 
The frigate seized the Swallow and carried 


“her to New York, taking along James Coffin 


and his companions as prisoners. 

Arrived at the Dutch capitol, the Gover- 
nor only ridiculed their indignant protests 
and assertions of loyalty, charged them with 
the Venture’s escape and in payment con- 
fiscated the Swallow and her cargo and 
sent Coffin and his men empty-handed back 
to New England. 

Their misfortune was shared by the whole 
town and it created an overwhelmingly 
English sentiment. Edward Macy mourned 
for his rum and refused to be comforted. 
Rebecca Macy told Mary Coffin things of 
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the Dutch which even Louis XIV would 
have found it hard to believe, and Nantucket 
resolved to have no more dealings with New 
York. What dealings Dutch New York 
might have forced upon Nantucket, it re- 
mains only to conjecture, for just at this 
juncture, 1674, Holland gave up the Prov- 
ince and New York again became English. 
But this did not in the least change the 
sentiment of Nantucket. She permanently 
withheld her tax of codfish and for a time 
enjoyed a real if unrecognized independence. 

The more serious men, however, knew that 
this condition could not continue. Soon or 
late Nantucket would be looked to either by 
New York or Massachusetts and meanwhile 
the island court was supreme and _ island 
quarrels as bitter as ever. The desire for a 
more responsible government grew stronger, 
and those who favored joining Massachusetts 
realized their opportunity. James Coffin 
made numerous visits to Boston and ex- 
plained the situation so ably that finally the 
Governor appointed him first judge of Pro- 
bate on the island. No one questioned his 
authority and so Nantucket tacitly came to 
consider herself as distinctly connected with 
Massachusetts Bay. 

But the final and official act in the annex- 
ation of Nantucket arose from a joint resolu- 
tion of her two great rulers. Rebecca Macy 
and Mary Coffin were conscious of impend- 
ing changes. Some years now had passed 
since the capture of the Swallow, history 
is made but slowly and Nantucket al- 
ways has been deliberate in deciding state 
issues, and during these years both Rebecca 
and Mary had learned wisdom and had come 
to regard each other as a power to be 
conciliated rather than aroused, so they 
now sought sweet counsel together when 
public affairs demanded. It happened they 
were drinking tea one afternoon when Mary 
told Rebecca of rumors which had come 
from Boston that the king might grant a 
new charter to New England. 

“We'll be like to lie in New York or 





” 


Massachusetts,” said Mary, “ and we ought 
to make known where we'd prefer.” 

“Tm thinking none of us is much be- 
holden to New York,” Rebecca answered, 
thinking of the old loss of the rum and salt 
and sugar. “You and James were right 
about it, Mary.” 

She said this with the conscious tone of 
one making a large concession ; time had not 
wholly softened the Dutch defeat, but the 
tea was exceptionally good and Mary seemed 
unmindful of her superior judgment. 

‘‘There was mistakes with all of us,” said 
Mary, generously. “ But it’s ourselves, Re- 
becca Macy, that should guard against more 
of them, for the men will be minding our 
words. Set Edward up now to petition the 
governor to annex us, and I'll talk to James.” 

“T’m thinking you’re right about it, 
Mary,” said Rebecca, thoughtfully stirring 
her tea. ‘A petition would be the best way 
of fixing it and I'll talk it up to Edward. 
Just give me a taste more of that cream.” 

So the matter began and so it really 
ended, for Edward .Macy and James Coffin 
found themselves filled with the same pur- 
pose about the petition. Each secretly won- 
dered at the other’s sagacity and was inclined 
to attribute it to his own enlightening influ- 
ence, but each welcomed the other’s aid and 
the petition was carefully drawn up and sent 
to Boston, and thence made its way to the 
king and queen far over the sea. 

Months passed before Nantucket heard 
the decision upon her appeal, for by a strange 
coincidence her petition appeared at St. 
James just as a new colonial policy was be- 
ing framed. But finally an official docu- 
ment arrived from Boston. A few of the 
leading men inspected it and then summoned 
all the inhabitants to assemble that it might 
be publicly read. 

When all were gathered at the inn, James 
Coffin rehearsed the incidents which had led 
tothis finalscene. Their gracious Majesties, 
William and Mary, had directed that the 
bounds of the Province of Massachusetts 


, 
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Bay be ascertained. Nantucket, mindful of 
a past experience with a foreign colony of 
which he would forbear to speak, had peti- 
tioned to be included within these bounds, 
their Majesties graciously had received their 
request, the General Court had confirmed 
the royal decision, and Nantucket was now 
to hear the answer to her appeal. 


folded the document and read :— 


Anno Regni Gulielmi et Marie, Regis et 


Reginz, Quinto. 


in New England, begun and held at Boston the 
31st day of May, 1693. 


Wuereas, their most gracious Majesties, our | 
Sovereign Lord and Lady, King William and | 


| 


Queen Mary, in and by their royal Charter and 
letters Patent, bearing date at Westminster, the 
7th day of October in the third year of their sd 
Majesties Reign: for the uniting, erecting, and 
incorporating of the Colony of Massachusetts Bay, 
the Colony of New Plymouth, the Province of 
Main, the Territory called Accada, or Nova 


| Scotia, and all that tract of Land Lying between 
| the sd territories of Nova Scotia and the sd Pro- 
Then with great dignity James Coffin un- | 


vince of Main, into one Real Province, by the 


| name of the Province of Massachusetts Bay, in 
New England ; have therein particularly named, 


| comprehended 


and included the islands of 


| Capawok and Nantucket as part of the sd 
Act passed by the Great and General Court or | 


Assembly of the Province of Massachusetts Bay, | 


Province of Massachusetts Bay and annexed the 
same thereto. 

It is, therefore, declared and enacted by the 
Governor, Council and Representatives, Convened 
in General Assembly, and by the Authority of the 
Same. 
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LAWYERS IN THE ENGLISH PARLIAMENT. 


By Epwarp Porritt: 


N old grievance arising out of the con- 
nection of lawyers with the House of 
Commons was raised in a new form in the 


parliamentary session of 1898, when the 


leader of one of the Radical groups of the 
Opposition protested against the action of 
the Committee of Selection in systematically 
excusing practicing barristers from their full 
share of committee work. Lawyers at times 
have undoubtedly been of great service to 
the House, but all through its history, law- 
yers, nevertheless, have been a somewhat 
troublesome element, and more resolutions 
of the House and more proclamations have 
been required to deal with gentlemen of the 
long robe than with men of any other class 
who have engaged in parliamentary service. 

In the early centuries of the House of 
Commons there were royal proclamations 
aimed at lawyers and intended to prevent 
their being chosen by the constituencies. 
After such measures were found to be un- 
availing many resolutions had to be passed 
by the House itself to compel lawyers to 
discharge the parliamentary duties they had 
undertaken. From the earliest days of Par- 
liament it was of advantage to lawyers to be 
of the House of Commons. They were al- 
ways eager to be chosen. No one, however, 
who is familiar with the history of the House, 
can deny that while lawyers were eager for 
the advantages of membership they were not 
equally ready to undertake to the full all the 
duties attendant upon parliamentary service. 

It was largely owing to the eagerness of 
lawyers to be of the House of Commons 
that the residential qualification was abro- 
gated, and that the law concerning the pay- 
ment of wages to members of Parliament 
fell into desuetude. The landed aristocracy 
had its part in breaking down the early laws 
which enacted that members should be resi- 
dents of the constituencies they served, and 





which threw upon the constituencies the 
burden of paying the wages and expenses 
of the men they elected. But it is ventur- 
ing very little to assert that lawyers had dis- 
covered the advantages attendant upon a 
seat in the House of Commons as early, if 
not earlier, than the aristocracy discovered 
that it was of advantage to be able to nom- 
inate members, and that the lawyers made 
many of the early inroads on the constitu- 
tional usage in respect to the payment of 
wages. 

In the municipal records of the old Eng- 
lish boroughs, and in historical manuscripts 
of the period prior to the Stuart dynasty, 
there is no lack of proof of the eagerness of 
the lawyers to be chosen members of the 
House of Commons. In a few instances 
wages of members of the House of Com- 
mons were paid out of municipal funds after 
the Tudor dynasty had come to an end. 
During the Commonwealth, when there was 
some reversion towards the Democratic par- 
liamentary system of the Middle Ages, and 
when an attempt was made to restore to the 
House of Commons some of its early repre- 
sentative character, wages were paid to many 
members out of national funds. But before 
the days of the Stuart dynasty anything like 
a general payment of wages by the constit- 
uencies had long ago come to an end; and 
by this time the residential qualification in 
respect to both borough and county mem- 
bers was a usage of the past. 

The laws in respect to wages and residence 
were still on the Statute books when the first 
of the Stuarts came to the throne. Those in 
respect to wages are there yet; and it was 
not until the middle years of the reign of 
George III that the statute enacting that 
members should reside in the constituencies 
they represented was repealed. So far as 
being of any use this law might have been 
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repealed two centuries earlier when an at- 
tempt was made by the House of Commons 
to get rid of it. So might the statutes con- 
cerning wages; for both sets of statutes 
ceased to be heeded after seats in the 
House of Commons once became in de- 
mand and men were outbidding each other 
in their eagerness to find constituencies to 
elect them. 

In the fourteenth and fifteenth centuries 
no men were more eager to be elected than 
the lawyers. All through the fifteenth cen- 
tury they were laying siege to the boroughs, 
which were fortunate enough to be possessed 
of the much valued right to send members to 
the House of Commons. Bribery in parlia- 
mentary elections is often spoken of as mod- 
ern. It has been written of beginning with the 
Stuarts. Bribery of individual electors may 
perhaps be dated about that time, although 
it was not general until after the Restoration. 
But for a century or a century and a half 
before the beginning of the Stuart dynasty 
candidates for Parliament had been bribing 
constituencies in bulk. 

Bribery really began when candidates first 
offered to serve for nothing, and gave written 
undertakings that, if elected, they would not 
claim from their constituents the wages which 
the law enacted should be paid to all mem- 
bers of the House of Commons. To lawyers 
the credit or the discredit of introducing this 
practice of bribing constituencies in bulk 
must be given. 

It was begun in the boroughs; and it was 
begun there for two reasons. In the first 
place it was easier to arrange a bargain of 
this kind in the boroughs than in the 
counties. In the counties, the electors were 
scattered over a comparatively large area of 
country. In the boroughs, the electors were 
concentrated in comparatively small places. 
They were few in number and were easily 
assembled, and in most places they had mu- 
nicipal corporations to act as go-betweens 
in the making of a bargain. In the next 
place, the lawyers had more to do with the 








boroughs than with the counties. In the 
period between the beginning of the House 
of Commons and the end of the Tudor 
dynasty it was a poor borough which was 
without a recorder. Later on it came to be 
regarded as not absoiutely necessary that 
the recorder of a borough should be a law- 
yer. Inthe seventeenth and eighteenth cen- 
turies members of the House of Lords and 
other owners and patrons of parliamentary 
boroughs, who had never been called to the 
bar, often held the office of recorder. In 
these cases a deputy who was a lawyer was 
necessary. 

Prior to the beginning of the reign of the 
first of the Stuarts, however, the recorder was 
a lawyer, and was usually the actual as well 
as the nominal holder of the office. He was 
the guardian of the privileges of the citizens 
or the burgesses and the custodian of the 
records and charters of the municipality. 
It was his duty to register new acts and by- 
laws. He was also a justice of the peace, 
and was the public orator for the municipal 
body on all ceremonial occasions. 

To these duties in the fourteenth and 
fifteenth centuries, especially in the fifteenth, 
the recorder frequently added the represen- 
tation of his borough in Parliament. As 
lawyers, the recorders found that it added 
greatly to their importance to be of the 
House of Commons; and in many of the 
municipal records of this period there are 
entries showing how the recorder secured 
election to Parliament. 

The plan was very simple. In the earli- 
est days of the House of Commons, even 
when payment of wages and expenses was 
assured, citizens and burgesses had not com- 
peted much among themselves for the honor 
of representing their cities or their boroughs 
in Parliament. Membership of Parliament 
was not regarded in those days as confer- 
ring honor, and when a town or a county 
chose its representatives from its own midst, 
the sheriff was careful to make the members 
find sureties for their attendance. When 
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the recorders sought election they offered to 
serve without wages. Frequently they went 
beyond this offer, and pledged themselves, 
if elected, to undertake the legal work of 
their boroughs in London without recom- 
pense. In the archives of the old boroughs, 


as shown by the publications of the Histori- | 


cal Manuscripts Commission, and by the 
numerous city and borough histories, there 
are many agreements of this kind. On the 
one side the municipalities agreed to choose 
the recorder as their representative in Parlia- 
ment; on the other, the recorder agreed to 
claim no parliamentary wages and to serve 
the town or borough in other capacities 
than as member of the House of Commons 
without fee or reward. 

Before the landed aristocracy began to 
fasten itself on the boroughs, the recorders 
had few competitors when they were seeking 
election, and in many instances a recorder 
found it easy to persuade his borough not 
only to elect him as one of its members, 
but also to permit him to nominate the 
second member. This was one of the ways 
in which the nomination system to the 
House of Commons was begun. In instances 
like these, there was generally an under- 
taking that both the recorder and his nomi- 
nee would put the borough to no expense. 

Occasionally the recorder did not serve 
for nothing. As late as 1523, the city of 
Lincoln paid parliamentary wages to its re- 
corder. The mayor was the recorder’s fel- 
low-member, which perhaps accounts for 
the fact that wages for the two members 
were insisted upon. Twenty years later, 
however, a recorder who had been elected 
to the office on the recommendation of the 
Duke of Suffolk, was chosen to represent 
the city in Parliament, and in 1543 he re- 
mitted ‘all the burgess money due to him 
for the last Parliament.” Thereafter Lincoln 
was represented in many parliaments by its 
recorder, who, however, usually followed 
the example of 1543 and remitted the wages 
legally due him for service in Parliament. 





The story of the services of the recorders 
of Lincoln as representatives of the city in 
the House of Commons is pretty much the 
story of many of the cities and boroughs in 
the period when seats in Parliament were 
becoming of value, and when the lawyers 
and the landed aristocracy were breaking 
through the early enactments as to residen- 
tial qualification, and the payment of parlia- 
mentary wages. Engagements not to claim 
wages were made long after the last wages 
to members of the House of Commons had 
been paid. These agreements are to be found 
among municipal documents of as late a 
period as the eighteenth century; although, 
as has been explained, the payment of wages 
as a system had come to an end before 
James I succeeded to the throne. 

It would be difficult to determine the 
proportionate responsibility of the lawyers 
and the landed aristocracy in connection 
with these two most important inroads on 
the Constitution of the House of Commons. 
I lean strongly to the opinion that the first 
movement against wages, and against the 
residential qualification came from the law- 
yers. In the second period of the House of 
Commons, that beginning with the Stuart dy- 
nasty, the landed aristocracy were able to pos- 
sess themselves ofthe parliamentary boroughs 
to the exclusion of all but their nominees, 
and were able to hold on to them until the 
early part of the eighteenth century, when 
the moneyed class came into competition. 

The landed aristocracy were well on their 
way to this exclusive possession in the case 
of numerous boroughs long even before the 
Tudors had disappeared. Many of the 
boroughs created during the Tudor régime 
fell, in fact, at once into the possession of 
the aristocracy; and the privilege of send- 
ing members to the House of Commons 
from these newly enfranchised places was, 
even as early as Queen Elizabeth’s time, 
bequeathed in wills, given as marriage por- 
tions bought and sold, and mortgaged and 
in other ways treated as property. 
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From Elizabeth’s reign onwards until | ble to name many great statesmen from 


1832, in some instances until 1867, lawyers 
had to accept nomination to the House of 
Commons from the landed aristocracy, in- 
stead of getting the election direct from the 


municipal corporations, as was so often the | 
case in the fourteenth and fifteenth centuries. | 
But whatever changes took place after | 
Queen Elizabeth’s time in respect to these | 
boroughs, in the early race for them the | 
lawyers oftenled. Their claims in those days | 


often had priority over the claims of peers 
and other large landed proprietors anxious 
to secure borough influence, and the lawyers 
may be credited, I think, with showing the 
citizens and burgesses of the fourteenth and 
fifteenth centuries, how their cities and bor- 
oughs might respond to the precepts from 
the sheriffs commanding the election of mem- 


bers to Parliament without inconveniencing | 
any of their fellow-citizens, and without mak- 


ing any calls on the municipal treasury. 


England to-day owes much of the pre- | 


eminence of her Parliament to the fact that 
the residential qualification was broken down, 
and that parliamentary wages long ago dis- 
appeared. The House of Commons could 
not be what it is to-day; it could not tower 
as it does above the other representative 
chambers of the world, if the statutes of the 
Middle Ages with respect to residence in a 
constituency and in respect to wages had 
been maintained and strictly enforced. The 
fact that wages were paid in the early days 
was of immense value at the time. With- 
out them, it is extremely doubtful whether 
the House of Commons could have survived 
its first century; and as long as wages con- 
tinued, it was essential that the residential 
qualification should also be maintained. 
While admitting this, and while not ignoring 
what the House of Commons was between 
the Restoration and the Reform of 1832, 
and how inadequately it represented the 
English people in the two centuries preced- 
ing the great changes of 1832, it is still 
borne in on me that it would be easily possi- 








Cromwell to Gladstone, whose career might 
have been cut short had the residential 
qualification always and in every instance 
been insisted upon. 

Cromwell was really a carpet-bagger when 
he sat for Cambridge, and in fact Cromwell’s 
career might never have begun had there not 
been the non-residential freeman loop-hole 
ready for him. Gladstone’s great career 
would have been checked time and again 
if the old residential qualification enact- 
ment, repealed in the reign of George III, 
had continued through the century, and 
had been in force up to the present time. 
The continuance of this Act would have left 
the Liberals of the present day without 
either Sir William Harcourt or Mr. Morley 
as members of the House of Commons. 
Both were defeated in 1895, in constitu- 
encies they had represented in the 1892-95 
Parliament, and both of them to-day are 
carpet-baggers in the American sense of 


| the term, as are hundreds of other members 
| of the present House of Commons. 


The lawyers of the fourteenth and fifteenth 
centuries, for their own advantage, broke 
down the payment of wages, and helped to 
break down the law as to residence. The 
disappearance of wages and of the residen- 
tial qualification undoubtedly brought some 
evils in its train. But to-day those evils, I 
think, may be asserted to be at an end. 
They came to an end in 1832; and to-day 
the good remains, and is of untold value in 
the practical working of the English par- 
liamentary system. Political life affords a 
career in the highest and best sense of the 
term; anda man who is in a position to de- 
vote himself wholly to political life, knows 
that, under the English system as it now 
stands, the work he loves cannot be taken 
from him for good by the capriciousness of 
a single constituency. 

While the recorders were willing to serve 
without pay, it must not be inferred that 
they rendered their constituencies an indif- 





Lawyers in the English Parliament. 


135 





ferent service. Many of them seem to have 
been as loyal to their constituents as are 
members of the House of Commons at the 
present time; and the recorder members 
seem to have kept up the early custom of 
addressing their constituents longer than 
most of the unpaid members of the period 


prior to the coming of the Stuarts. As long | 
as local members were sent to the House of | 


Commons, the meetings of members and con- 


stituents were general ; because the members, | 


in the boroughs at any rate, usually explained 
what had been done in Parliament when they 
received their wages from their constituents. 
When the non-residential member came in, 


and wages disappeared, these meetings of | 
electors and elected came to an end, and | 


they were not revived until the second dec- 
ade of the nineteenth century — when Can- 
ning reéstablished the custom of addressing 
his constituents at Liverpool on other occa- 
sions than at the elections. Canning was 
an energetic opponent of Parliamentary re- 
form, but no member who was of the unre- 
formed House of Commons in its closing 
years had a higher ideal of the relationship 
which should exist between members and 
constituents. In his relations with the 
electors of Liverpool, Canning came nearer 
to the standard of the early democratic days 
of the House of Commons than many mem- 
bers who were in the forefront of the move- 
ment for reform. 

The recorder members seem to have 
continued the early relationships between 
electors and elected well on into the sixteenth 
century. In the old records one frequently 
meets with a statement like this, taken from 
the ‘‘Letters and Papers of Henry VIII, 
1529-30,” which has reference to Notting- 
ham — ‘‘ Mr. Recorder related the acts and 
manner of the last Parliament, as a burgess 
of the city, and had hearty thanks therefor.” 
In some places the burgesses went beyond 
‘hearty thanks” to their recorder members, 
and occasionally gave them a gratuity for 
their parliamentary services. The ordinary 








pay for a recordership was never large. 
The office to-day, although much coveted 
by lawyers, is almost honorary. Whitelock, 
as recorder of Woodstock, Bewdly, Ludlow, 
Bishop’s Castle and Poole, received a fee of 
only forty shillings from each place, except 
that at Ludlow three loads of hay were given 
him in addition. 

In a few places the recorders may have 
been residents of the towns they served in 
Parliament; but in most places, especially 
after the beginning of the seventeenth cen- 
tury, they were non-residents, and from that 
time onwards the lawyer members have al- 
most invariably been carpet-baggers— men 
who in the unreformed Parliament accepted 
a service in respect of any borough whose 
owner or patron would place a seat in the 
House of Commons at their service. Before 
Parliament was reformed, and even until the 
period, later than 1832, at which constitu- 
encies became larger and less corrupt, but 
more exacting and more critical, lawyers 
undoubtedly were the soldiers of fortune in 
English politics. ‘“ Everybody,” wrote Sir 
George Trevellyan, in describing in his 
“ Life of Fox” the lawyers in Parliament 
at the period just previous to the American 
Revolution, ‘‘ everybody was ready to change 
sides with the rest of the connection to which 
he belonged; but the lawyer ratted alone, 
and at the moment which suited his individ- 
ual interests. The Bedfords hunted in a 
pack; the Pelhams ran in a couple; but 
the lawyer pursued his peculiar prey with 
solitary avidity and with a clamour which 
went far to spoil the sport of the entire 
field.” 

As late as 1623, a royal proclamation 
was issued to the parliamentary electors 
counselling them “not to choose curious 
and wrangling lawyers, who may seek repu- 
tation by stirring needless questions.” This 
was the last royal effort to exclude lawyers 
from the House of Commons. But before 
1623, the House had settled down to the 
inevitable. Long before that it had been 
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demonstrated that it was impossible to keep 
lawyers out of the House, even if it were 
wholly desirable, and the House had turned 


its attention to devising methods for making 


the lawyers discharge their parliamentary 


duties. As early as 1373, the House adopted | 


an ordinance which declared that lawyers 
were not “to follow causes in any courts, 
nor in the Lords’ House, while they con- 
tinued members of the House, and while 
parliament was sitting.” They were to at- 
tend during the session ‘“‘ wholly and solely” 
to the service of the House. 

Prynne, who was of the House of Com- 
mons in the time of Charles II, and who 
has left us the fullest and best picture ex- 
tant of the dilettanti parliamentarians of the 
Restoration period, a picture which is cor- 
roborated and supplemented by Pepys, 
wished that the ordinance of Edward III’s 
time might be revived. Prynne claims 
much for the ordinance, in particular that 
it made the lawyers attend the service of 
the House; that it kept them from drawing 
or promoting their clients’ or projectors’ pri- 
vate petitions to Parliament; and finally that 
it had the effect of shortening the sessions 
of Parliament. .It had this effect, to quote 
Prynne’s own words, because “when no 
lawyers who were members might so much 


as move or plead in courts, it engaged them | 
to attend the House, and all committees | 


were diligent, early and fate, to make the 
session and all bills and debates as short as 
possible.” 

How long the ordinance of 1373 was en- 
forced it is not possible to find out. The 
Journals of the House of Commons now in 
existence begin only in the time of Edward 
VI. There are traces of the ordinance as 
recently as 1820. These apply to that part 
of it which enacted that lawyers who were 
of the House of Commons were not to plead 
before the House of Lords. From 1558 to 
1710, there are numerous entries in the 
Common’s Journals recording the granting 
of permits to lawyers to appear before the 








House of Lords. There are also some in- 
stances in which members were censured 
for going before the lords without first ob- 
taining the permission of the House of 
Commons. From 1710 to 1820, there are 
no entries of these permissions, and the 
lawyers seem to have appeared before the 
House of Lords without let or hindrance 
from the House of Commons. The custom 
of seeking permission was revived; and re- 
vived I think for the last time, in 1820, 
when Brougham obtained permission for 
himself and Denman as counsel for Queen 
Caroline to appear at the bar of the House 
of Lords to oppose the bill then pending 
against the queen. 

Although the ordinance of the fourteenth 
century prohibiting members from attending 
business in the courts does not seem to have 
been long continued in its entirety, the 
House of Commons, up to the eve of the 
Reform of 1832, always kept a fairly tight 
hold over the lawyer members. Almost 
from the time the Journals begin, there are 
frequent entries of leave of absence to law- 
yers that they might go on circuit. Usually 
leave was granted to individual lawyers 
after application made by them or in their 
behalf. Sometimes on the eve of departure 


| from London of the judges who were going 


on circuit, there was a general leave of 
absence to the lawyers to accompany them. 
Occasionally when individual leave of ab- 
sence was granted, a statement was entered 
on the Journals that the lawyer in whose 
favor the motion was granted had served 
on this or that committee, as though a term 
of service on a hard-worked committee, 
such for instance as one that was dealing 
with a controverted election, entitled a 
member to some extra consideration from 
the House. 

These entries of leave of absence occur 
from the time of James I until the second 
decade of the nineteenth century, in fact 
until the eve of the momentous change of 
1832. Members who went without leave 
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might in the event of a call of the House 
receive peremptory instructions to return 
from the sheriff of the county in which the 
constituency they represented was situated. 
Calis of the House were made by means of 
speaker's letters to the sheriffs until the 
rule of party whips became well recognized. 


The treasury issued whips long before the | 
office of the official whip was well estab- | 
But calls of | 
the House made through the Speaker and | 


lished and duly recognized. 


the sheriffs were continued for half a cen- 
tury or more after the office of treasury 
whip was established, and a member who 
defaulted when the House was called was 
likely to have a representative of the ser- 
geant-at-arms on his heels in a very short 
time, and to discover that quite a little bill 
of fees awaited his setthement when he was 
brought back to Westminster. 


Even when lawyers went on circuit with | 


the permission of the House, they were 
liable to instant recall if the business of 
the House demanded a full attendance. 
For some centuries, in fact until as late as 
1883, the House of Commons and several 
of the law courts were side by side at West- 
minster. The Commons sat in the old Chapel 
of St. Stephen’s, and the judges held court 
in rooms in or adjacent to Westminster 
Hall. In those days it was much easier 
than it is now for a lawyer to attend the 
court and also to attend the House of Com- 
mons; and in those days it was a common 
occurrence for the House to order the ser- 
geant-at-arms to go with the mace into the 
courts in Westminster Hall, and bring in the 
lawyer members there engaged, to attend 
the service of the House. 

There are many enlightening records in 
the Journals of the House in the seventeenth 
and eighteenth centuries concerning the 
lawyer members. They were often called 
upon to undertake special services in the 
work of the House. Not infrequently, fol- 
lowing the list of the members of a com- 
mittee to which a bill had been referred, 








comes the additional statement “ and all the 
gentlemen of the long robe.” Parliamentary 
committees sometimes met in the chambers 
of lawyers inthe Temple. During the short 
interval in the latter part of the first half of 
the seventeenth century, when election cases 
were dealt with on their merits, and not as 
party questions, the lawyers rendered excel- 
lent service on the committees of privileges 
and elections. Many a borough owed the 
preservation of its scot and lot franchise and 
the victory of its householders over the free- 
men or the corporation when these were 


| seeking to possess themselves of the right 


of election, to the lawyer statesmen who 
were of the election committees of this 
period. 

Evidence is not wanting that the lawyers 
sought to extend the advantages accruing 
to them from membership in the House of 
Commons. In 1614, Sir Edward Hobby 
moved that ‘‘ the sergeant may go to all the 
courts to move them from the House to 
hear those of the House before any other, 
that so they may attend their service in this 
House and yet not lose their practice.” The 
motion failed. In 1640 there was another 
motion to the same effect, also unsuccessful. 
“The judges to be moved,” it reads, “ to 
give precedence in their motions to all such 
lawyers as are members of this House.” At 
this period parliamentary privileges were 
being pressed in new and strange directions, 
and it is not surprising that the lawyers were 
anxious to turn parliamentary privileges to 
professional account. 

Nowadays service in Parliament brings 
more advantage to lawyers than to men of 
any other class. It is a standing advertise- 
ment for a practising barrister to be of the 
House of Commons. The fact that he is in 
Parliament also helps him when he desires 
to become a Queen’s counsel. The late 
Earl of Selborne, who was Lord Chancellor 
during the Liberal administration of 1880- 
’85, has left his testimony to that effect. 
Moreover, when a new administration is 
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formed, there are at least eight ministerial | 


appointments, one of them a principal sec- 
retaryship of State, which must go to the 
lawyers: and of the patronage which falls to 
an administration, the more valuable part 
must of necessity go to the lawyers, and by 
long usage to lawyers who are of the House 
of Commons. The majority of the prizes in 
English political life fall to the lawyers, and 
if the grounds for the protest of the session 
of 1898 are as stated, the prizes fall to the 
lawyers for less public service than at any 
time in the history of the House of Com- 
mons. 

It is true that constituencies nowadays 
are more demanding than ever, and that 
lawyers, no more than other members of 
the House of Commons, dare neglect the 
calls which their constituencies make on 
their time. But while this is so, there is, I 
think, no member of Parliament now prom- 





inent at the bar who has ever had to curtail 
a speech to a jury, because the sergeant-at- 
arms was at his elbow, commanding his im- 
mediate presence in the House of Commons. 
Off-hand I cannot say until what period, 
later than the Reform Act of 1832, these 
visits of the sergeant-at-arms with the mace 
to the courts were continued. It is safe to 
assume that the sergeant and the mace have 
not been seen in the courts on the hunt for 
delinquent lawyer members since 1883, 
when the judges moved to the Palace of 
Justice in the Strand, two miles away from 
Westminster Hall. The attractions of the 
House of Commons to members of the bar 
must also have become greater since the 
Reform Act of 1832; for in the first House 
of Commons chosen after the Reform Act, 
there were seventy-one lawyers; while in the 
House of Commons, elected in 1895, there 
were one hundred and thirty-one. 
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Lonpon, Feb. 1, 1899. 

OQ many inquiries have been made 
within the past year or two as to how 
admission may be obtained by Americans 
to the English bar, that I may be serving 
some GREEN BaAG readers if in a line or two 
I allude to the subject: Heretofore the 
English bar has been open to all comers, 
and the same requirements have been de- 
manded of every applicant, whether he be 
home-born or a foreigner. It was first nec- 
essary that he should pass an examination 
in Latin, English history, and literature, 
unless he could show a certificate from one 
of the universities of England, Scotland, or 
Ireland, in which case this condition was 
waived. Having passed this step, he ap- 
plied for admission as a student to some one 
of the Inns of Court, of which there are now 
four surviving, viz., the Middle Temple, the 
Inner Temple, Lincoln’s Inn and Gray’s Inn. 
No question as to nationality was raised or 
will, it is understood, be hereafter raised at 
this stage. It is only necessary that the can- 
didate file with the authorities of the inn he 
proposes to join a certificate of good moral 
character signed by two barristers, members 
of the inn of five years’ standing, and that 
he pay to the treasurer certain fees and sub- 
scriptions which amount to about 4140, or 
say $700. Having joined his inn, the stu- 
dent must then, if he desires to be called, 
keep twelve terms, and as there are four 
terms a year, this makes a course of three 
years. If he so desires he may attend 
lectures by good men on almost every sub- 
ject connected with the law, and without 
extra charge; or he may, if he pleases, 
“cut” these lectures and work by him- 
self, or with ‘“‘coaches” and “ crammers.” 
But whatever else he does, or elects to 
omit to do, he must eat three dinners 
aterm, if he is a graduate of certain of 
the universities of the kingdom, or, if he 





has not this advantage, he must eat six 
dinners. 

These dinners are eaten in the grand hall 
of the inn and the students must appear in 
students’ gowns, and the barristers in their 
robes. The ceremonies in connection with 
this function are most interesting, and the 
company thus assembled is of a remarkably 
unique character. Mingled together at the 
same tables and in the same messes, are pa- 
trician Englishmen, pushing South Africans, 
negroes from the West Indies and the Gold 
Coast, turbaned Brahmans, Hindoos and 
Mohammedans, regardless for the time 
being of their diet and their caste; Siamese, 
Chinamen and Japanese, and representatives 
of all the English colonies from Canada to 
Australia and New Zealand. Some are 
beardless boys, undergraduates of Oxford 
and Cambridge, and some are men of mid- 
dle age, while not a few are those of mature 
years. A small percentage have no inten- 
tion of being called to the bar, but regard 
membership in the inn, with the privilege it 
gives of residential chambers and of library 
and gardens, as something solely to be de- 
sired. Others go through the course to 
educate themselves to be county magistrates 
and to discharge the duties of landed pro- 
prietors. More of the foreigners remain to 
attempt to get work in this country, but the 
moment they are called, hurry back to the 
courts of their respective countries to reap 
the special advantage a call to the English 
bar will give them. 

After six terms have been kept the 
student may go in for an examination in the 
civil law; and if he is successful, he may, 
a year later, submit himself for the final or 
pass examination. This is a “stiff” one, 
lasting for two or three days and being 
both written and oral. It covers a wide 
field of jurisprudence, from contracts and 
evidence to constitutional and ecclesias- 
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tical law. Having successfully passed it, 
the student may then be called. The “call” 
is made on a certain night in each term, 
which is known as “ call night.” 

The ceremony is a simple one. 

The candidates assemble in the first 
glory and the uncomfortable newness of 
their wigs and gowns, and go into the great 
hall where the treasurer of the inn, or some 
other of the older benches, delivers a short | 
address, in which he will probably revive 
the time-honored jest about the many who 
are called and the few who are chosen, and 
in which he will exhort the newcomers 
to preserve the honorable traditions of the 
English Bar. This being over, the candi- 
dates, who are now no longer students but 
full-fledged barristers, take their places at 
the table and dine, without other distinction 
save that they keep on their robes and may 
invite a guest or two in to have dessert with 
them. 

But within a month or two the members 
of the joint committee of the four inns 
which regulates the admissions to the bar, 
has passed a rule providing that hereafter 
no one shall be called who is an alien, 
unless by particular request of the inn 
of which he a member. This will 
work unpleasantly to the hundreds who 
have come every year from distant parts of 
the world to join the bar, and it will prevent 
any American in the future from attaining 
that end, unless he is willing to abandon his 
aliegiance to his native land. Commenting 
upon the committee’s report, a local news- 
paper states some facts about the eastern 
consular courts which have special 
interest for Americans at this juncture. It 


is 


wil! 


says: ‘ Persons who are not subjects of the 
Queen, are evidently not acquainted with the 
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method prevailing in consular courts abroad 
as to lawyers practicing there. They men- 
tion as one of the objections to admitting 
aliens to the English bar that it might 
create difficulties in places where there are 
international or consular courts. But no 
such difficulty does, or can, in fact arise. 
In international courts all lawyers qualified 
according to the law of their own nation- 
ality are admitted to practice, provided 
their nation is one having a treaty with 
the nation in whose territory the inter- 
national court sits. In consular courts all 
lawyers admitted to practice in the con- 
sular court of their own nationality are by 
courtesy admitted to practice every 
other consular court, so that there is, in 
fact, international bar in all those 
countries which the _ extra-territorial 
system exists. Thus British, American, 
and French lawyers practice without dis- 
tinction of nationality in all consular courts 
in the Levant, Siam, and China, and in the 
Egyptian courts; and no such difficulty as 
the committee contemplate can possibly 
arise. There several aliens at the 
English bar, but only one—an American— 
is in general practice, and I may add that he 
is one of the most popular and esteemed 
members of the bar. It is difficult to 
guess what has led to this elaborate inves- 
tigation and report.” 

There are, all told, not more than four or 
five American lawyers permanently located 
in London. Of these only ,one, as above 
stated, is a member of the English bar; the 
others have offices where they advise on 
questions of American law and where they 
carry on such general business as results 
from the close connection between the two 
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CURRENT TOPICS. 


THE OCCUPATION OF INNKEEPER. — Innkeepers 
were always in bad odor at the ancient common law, 
and so have continued, in legal view, down to the 
present time, except where relieved from their oner- 
ous and unreasonable liability by the intervention of 
legislatures. The ancient rule was adopted from the 
necessity of the case. The inns were infested by 
thieves and robbers who throve by plying their occu- 
pation there, or on the highways, and the innkeepers 
were frequently in league with them. ‘‘ The rule is 
founded,” said Chief Justice Shaw, ‘‘ on the expedi- 
ency of throwing the risk on those who can best guard 
against it.” Nowhere can one obtain a more correct 
and vivid impression of the unsafety of inns two or 
three centuries ago than in Charles Reade’s great 
novel, «* The Cloister and the Hearth.” Judge John 
K. Porter, of New York, was a great’ novel reader, 
and he was probably fresh from a perusal of that 
strong story when he wrote his fine opinion in Hulett 
v. Smith, 33 N. Y. 571; 88 Am. Dec. 405, which 
was instrumental in inducing a legislative relaxation 
of the strict common-law liability. But give a dog a 
bad name and it will stick, says the proverb. So al- 
though innkeepers are nowadays nowhere in league 
with robbers and do not practice felonious robbery, 
yet somehow they are not held as a class in high re- 
pute, and they have an unenviable reputation at least 
for extortionate charges. Judge Porter mildly hints 
when he says: ‘‘ Open violence and robbery, it is 
true, are less frequent as civilization advances; but 
the devices of fraud multiply with the increase of in- 
telligence, and the temptations which spring from op- 
portunity keep pace with the growth and diffusion of 
wealth. The great body of those engaged in this, as 
in other vocations, are men of character and worth; 
but the calling is open to all, and the existing rule of 
protection should therefore be steadily maintained.” 
Shenstone’s classic picture of the inn and its welcome, 
and Goldsmith’s idealization of its hospitality, and 
Dickens’s fascinating picture of the The Maypole 
and its landlord and aditués in «+ Barnaby Rudge,” 
are exceptional in modern literature. Dvufmas, in 
‘« Twenty Years After,” speaks of innkeepers as “ that 
particular class of society, which when there were 











robbers on the highway was associated with them, 
and since there are none, has advantageously replaced 
them.” Balzac says, in ‘* Cousin Pons,’?’— «* The 
famous innkeepers of Frankfort, who make law-au- 
thorized incisions in travelers’ purses, with the con- 
nivance of the local bankers.” 

The modern prejudice against innkeepers is an an- 
cient survival. Plato would have no innkeeper in his 
Republic. Plato’s Athenian .Stranger says: «All 
that relates to retail trade, and merchandize, and the 
keeping of taverns, is denounced and numbered among 
dishonorable things. But now that a man 
goes to desert places and builds houses which can 
only be reached by long journeys, for the sake of re- 
tail trade, and receives strangers who are in need at 
the welcome resting-place, and gives them peace and 
calm when they are tossed by the storm, or cool shade 
in the heat; and then instead of behaving to them as 
friends, and showing the duties of hospitality to his 
guests, treats them as enemies and captives who are 
at his mercy, and will not release them until they 
have paid the most unjust, abominable and extortion- 
ate ransom, — these are the sorts of practice, and foul 
evils they are, which cast a reproach upon the succor 
of adversity.” 

In our day, a similar prejudice, or perhaps we 
should rather say, a contemptuous toleration, exists 
toward innkeepers as toward most other classes which 
minister simply toward the needs and convenience of 
the human body, such as tailors, shoemakers, dress- 
makers, milliners, bar-tenders, stable-kcepers, and 
many others which will occur to readers without the 
necessity of invidious specification. That is a very 
funny scene in Dumas’ «‘ Bragelonne ” where the ar- 
istocratic Porthas objects to being handled and meas- 
ured in the ordinary way by the court tailor, and 
Moliére devises the ingenious expedient of having the 
measures taken from his image ina mirror. A recent 
sojourn at Atlantic City brought to our mind a sense 
of the strangeness and unreasonableness of this feel- 
ing toward innkeepers, for innkeeping is the chief 
occupation of the town, and the existence of six hun- 
dred inns and boarding-houses in a population of 
thirty thousand, shows, by force of numbers alone, 
that these excellent and indispensable people must be 
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in a realm of their own. When one comes to analyze 
it, this contempt for the above-mentioned pursuits is 
very illogical, for it subsists only in the fact of propor- 
tion. The man who lets one a horse and wagon to 
travel ten miles, is not a guest to be invited to dinner 
by the highest or upper middle classes, but the owner 
of a railroad which conveys travellers on a large scale, 
is a highly respectable person. Society is rather con- 
temptuous of the tailor but the contractor who fur- 
nishes uniforms to an army is respectable. Whether 
a man sits on the judicial or the cobbler’s bench is of 
moment only as it concerns the man— Roger Sher- 
man sat on the latter in his youth. Atlantic City is 
full of men who never will be President, although they 
would look with infinite contempt on a rail-splitter or 
a canal-mule driver. Franklin Pierce said at least 
one thing that deserves to be recorded: when asked 
about his family coat-of-arms, he said it was his 
grandfather’s shirt-sleeves at the battle of Bunker 
Hill. 

KNOWING YOUR ADVERSARY’S MOvEs. — Lately 
we read a striking story of Paul Murphy, the great 
chessplayer, who, being shown a painting representing 
the devil and a young man playing chess for the stake 
of the young man’s soul, and the devil having an 
overpowering advantage, exclaimed, ‘+I can win the 
game for the young man,” and proceeded to demon- 
strate his assertion uponachessboard. But how did 
Murphy know what moves the adversary would make? 
We fear the tale is too thin. Lawyers cannot foresee 
what moves their antagonists will make, and we sup- 
pose the chessplayer has no definite prescience on 
the subject. 


——____+e 


NOTES OF CASES. 


MUTILATED MoNEY.— There is a very numerous 
class of people in these United States who are crying 
loudly for base silver money, worth only about half 
its face, but who would refuse a clipped or punched 
pure silver coin. And now we find a decision in 
the New Jersey Supreme Court (North Hudson County 
Ry. Co. v. Anderson, 40 L. R. A. 410), to the effect 
that a dollar bill from the upper left-hand corner of 
which a piece one inch and a half by one inch and a 
quarter had been torn is not a legal tender for car- 
fare, and the conductor may eject a passenger who 
refuses to make another payment. “He was not 
bound to accept a bill which was substantially muti- 
lated. If any part was absent which might aid in 
determining whether it was genuine, he was under no 
duty to receive it.” 

In Jersey City, B. R. Co. v. Morgan, 52 N. J. L. 
60. 558, it was held that a dime worn smooth but 
not light or indistinguishable, was good tender for 





carfare, and the Supreme Court of the United States. 
held that there was no Federal question involved 
(160 U. S. 288). The conductor in Atiantic Con- 
solidated S. Ry. Co. (Georgia Sup. Ct., 33 L. R. 
A. 824), was evidently not a coin-collector, for he 
refused a rare half dollar of 1824, supposing it to be 
counterfeit, and put the passenger off, and it cost 
the company $100 because he was ‘ gruff” about it. 


Eviction. — The following is from the London 
« Law Journal”: — 


“ An interesting point to tenants was decided recently by 
the deputy-judge of the City of London Court (Mr. G. 
Pitt-Lewis, Q.C.). An action was brought to recover the 
sum of 33¢. 16s., the rent of a flat. From the evidence it 
appeared that the defendant took the flat of the plaintiff 
at 70/. a year, in March last, and furnished it. He had 
since left it and his goods were still on the premises, but 
he would pay no rent. He declined to pay any rent, and 
thought he was perfectly justified in so doing. There was 
only one common entrance to the mansions, and soon after 
he went into possession with his wife and family he found 
that one of the other flats was let to people of a disorderly 
character, who drove up with men at all hours of the night 
and morning. No decent man could condescend to allow 
his wife and children to stay in such a place, and he imme- 
diately took them away. He had been compelled to go 
into rooms elsewhere, and he argued that the plaintiff had 
been guilty of a breach of covenant in letting the flat in 
question to the disorderly people, who were still there. If 
premises were occupied for a purpose which was unlawful, 
that, in law, constituted a ‘disturbance’ within the mean- 
ing of the agreement of tenancy, and the landlord was 
responsible to himself and the other tenants in damages. 
Plaintiffs attorney denied that the flat objected to was oc- 
cupied by disorderly persons, but contended that even if it 
were, that was no reason why the defendant should not 
pay his rent. The deputy-judge said that was so. The 
defendant might bring an action for a nuisance against the 
plaintiff, or the plaintiff might be prosecuted under the 
Criminal Law Amendment Act for letting a place for an 
illegal purpose, if he had done so, and he was not deciding 
whether he had or not; there must be judgment for the 
plaintiff for 144. 115. 6d. and costs.” 

As the tenant did not remove his goods, but thus 
continued in possession, the ruling was unquestion- 
ably correct. But according to Pendleton v. Dyett, 
4 Cowen 581; 8 zd. 727, if he had surrendered the 
premises and had shown that the landlord knew the 
character of the other tenants before the letting to 
them, he would have been freed from the obligations 
of the lease, on the ground of an eviction. The dis- 
tinction between a physical eviction from however 
small a part of the premises and a constructive evic- 
tion on account of acts of the landlord diminishing 
the benéficial enjoyment, is generally recognized here, 
the former discharging the entire obligation to pay 
rent, but the latter not so if any possession is retained. 
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The Pendleton case is one of the most interesting in 
the New York books. In the Supreme Court the 
contrary view was held, but on appeal, the Court of 
Errors reversed this by a divided court. Two sena- 
tors delivered written opinions in favor of reversal, 
and the chancellor was of the same mind, and two 
senators wrote in support of the judgment below. 
On the vote six were for affirmance and sixteen were 
for reversal. Some of the senators uttered high moral 
precepts, one of them observing: ‘If in the long 
track of ages which are past I could find no case 
parallel with the present, I should decide against the 
plaintiff, satisfied that if the same case had ever 
existed, the principal actor in it had not aspired to 
immortality by publishing his own infamy. But the 
constructive eviction must proceed from the conduct 
of the landlord himself, as in the Pendleton case. If 
he simply lets one part to tenants who thus create a 
nuisance, and does not connive at or consent to such 
occupation, there is no eviction.” DeWill v. Pierson, 
112 Mass. 8; 17 Am. Rep. 58; Gilhooley v. Wash- 
ington, 4 N. Y. 217 (the last being covenant on a 
sealed lease), ‘which does not depend on the fact 
of occupancy or enjoyment.” In the Massachusetts 
case, the Pendleton case was pronounced “ an extreme 
case,” ‘‘ modified if not overruled,” and the Supreme 
Court of New York, in Etheridge v. Osborn, 12 
Wend. 529, said it *‘ carried the doctrine of eviction 
to its utmost verge.” This was the opinion of Sav- 
age, C. J. of the court in both cases. In the Gé- 
hooley case, the Court of Appeals, Bronson, J., said 
it was a case where “ the landlord himself drove the 
tenant out of his part of the house by bringing a 
moral pestilence into another part of the building.” 
One judge dissented, and would not distinguish the 
Pendleton case. 

An amusing evidence of the hostility of the old 
lawyers to the “reformed procedure” then recently 
introduced in New York is found in the opening sen- 
tence of the opinion of Bronson, J.: ‘‘ If it be not 
unlawful to speak of things by their old names, this 
is an action of covenant on a lease,” etc. How 
those old judges did kick! Bronson could not bring 
himself to say, ‘‘ This is an action to recover rent 
on a lease.” That would, to his conscience, have 
been an ‘ uncovenanted mercy” to’ the code. But 
we have outlived all that lingo. 


“CURFEW SHALL NOT RING TO-NIGHT.” —So 
say in effect the Texas supreme court in Zr farte 
McCarver, holding that an ordinance making it a 
misdemeanor for a person under twenty-one years of 
age to be on the public street of any city or town 
after nine o’clock at night is an unreasonable exer- 
cise of the general powers of the municipality to pre- 
serve the public peace and protect the good order 





and morality of the community, and therefore void. 
The ordinance provided for the ringing of a ‘* curfew 
bell” at that hour. The only exceptions were where 
the minor was accompanied by his parent or guardian, 
or was in search of a physician. The court conjured 
up a number of other reasonable exceptions, observ- 
ing : — 

“He may be at church or at some social gathering in 
the town, and yet, when the curfew bell tolls, in the midst 
of a sermon or exhortation, he would be compelled to 
leave and hie himself to his home, or if at a sociable gath- 
ering, he must make his exit in haste. He could not be 
sent by his parents to a drug store, or, for that matter, on 
any errand, save and except for a physician. The rule laid 
down here is as rigid as under military law, and makes the 
tolling of the curfew bell equivalent to the drum taps of 
the camp. In our opinion, it isan undue invasion of the 
personal liberty of the citizen, as the boy or girl (for it 
equally applies to both) have the same rights of ingress 
and egress that citizens of mature years enjoy. We regard 
this character of legislation as an attempt to usurp the 
parental functions, and as unreasonable, and we therefore 
hold the ordinance in question as illegal and void. See 
City of St. Louis v. Fitz, 53 Mo. 582; City of Chicago ~. 
Trotter (Ill. Sup.), 26 N. E. Rep. 359.” 

The legislators could not have had a distinct idea 
of the meaning of ‘ curfew” —derived, as every 
lawyer ought to know, from the French couvre feu, 
cover fire — an injunction to orderly people to cover 
their fires for the night, and get under the bed- 
clothes. Fire, down in Texas, has only one mean- 
ing — to shoot. 


FALL OF DREsS ForM.—A very singular case is 
Cavanagh v. O’Neil, N. Y. App. Div. 4; Am. Neg. 
Rep. 527. A saleslady was employed behind a store- 
counter, two feet two inches from a showcase six and 
a half feet high, on top of which was a row of dress- 
forms or busts, about three feet high, with no rail in 
front, and not secured in any way from falling. The 
iron rod supporting one of these was bent, and by 
the shock of moving furniture overhead or by a draft 
from a window opened behind, it was toppled over, 
and struck and injured the plaintiff. A nonsuit was 
set aside. The plaintiff came off more luckily than 
Mrs. or Miss Kendall in her suit against the city of 
Boston (118 Mass. 234), who was injured by the 
fall of Ben Franklin’s bust from the railing of a bal- 
cony in a hall, on the occasion of a public reception 
given by the city to the Grand Duke Alexis. 


PROXIMATE BEARS, — The most subtle and meta- 
physical question now discussed in courts of law is that 
of proximate and remote cause of damages. A very 
interesting decision on this question was made in the 
Massachusetts Supreme Court last summer, in Stone 
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v. Boston R. Co., 4 Am. Neg. Rep. 490. A team- 
ster brought goods to the defendant’s station for 
shipment, and while there lighted his pipe and threw 
the match under the station platform, where it set on 
fire rubbish, saturated with drippings from barrels of 
oil, and ignited several barrels of oil on the platform — 
and which had been there more than forty-eight 
hours, contrary to law — and then the platform, and 
thence communicated to and destroyed the plaintiff's 
premises on the opposite side of the street. It was 
held that the defendant was not responsible, the 
teamster not being in its employment, and the mere 
inflammability of the defendant’s premises, although 
illegally caused, not being the original cause of the 
damages, and being too remote to render such a 
result probable or within reasonable foresight or con- 
templation. The court cited, among cases that are 
somewhat to the contrary, one that shows that bears 
were dangerous in New Hampshire so recently as 
1876 — Gilman v. Noyes, 57 N. H. 627, where the 
defendant carelessly left down the bars of plaintiff's 
pasture, and his sheep escaping, wandered away and 
were killed by bears. This seems about as unlikely 
to be foreseen as a consequence as anything that can 
be imagined, but the court approved a verdict, and 
held the defendant responsible. This, however, was 
away up in Cods County, the northernmost of the 
State, and bordering on Canada, where bears do 
prowl. The sheep were valued at $9.00 and the 
expense of hunting for them at $13.16, but there 
were six lawyers on the case and three judges wrote 
separate opinions. Ladd, J., was somewhat humor- 
ous on this occasion, and said : — 


“ Causa causantis causa est causati may be true, but it 
obviously leads into a labyrinth of refined and bewildering 
speculation whither the law cannot attempt to follow. This 
case furnishes an illustration. The jury say the sheep 
would not have been killed by bears but for their escape, 
and would not have escaped but for the bars being left 
down. But it is equally certain, without any finding of the 
jury, that they would not have been killed by the bears if 
the bears had not been there to do the deed; and how 
many antecedent facts the presence of the bears may in- 
volve, each one of which bore a causative relation to the 
principal fact, sufficiently intimate so that it may be said the 
latter would not have occurred but for the occurrence 
of the former, no man can say. Suppose the bears had 
been chased by a hunter, at any indefinite time before, 
whereby a direction was given to their wanderings which 
brought them into the neighborhood at this particular 
time; suppose they were repulsed the night before in an 
attack upon the bee-hives of some farmer in a distant settle- 
ment, and, to escape the stings of their vindictive pursuers, 
fled, with nothing but chance to direct their course, towards 
the spot where they met the sheep; suppose they were 
frightened that morning from their repast in a neighboring 
cornfield, and so brought to the place of the fatal encounter 
just at that particular point of time. Obviously, the num- 





ber of events inthe history not only ‘of those individual 
bears, but of their progenitors, clear back to the pair that, 
in instinctive obedience to the divine command, went in 
unto Noah in the ark, of which it may be said, but for this 
the sheep would not have been killed, is simply without 
limit. So the conduct of the sheep, both before and after 
their escape, opens a field for speculation equally profound 
and equally fruitless. It is easy to imagine a vast variety 
of circumstances without which they would not have made 
their escape just at the time they did, though the bars were 
down, or, having escaped, would not have taken the direc- 
tion to bring them into the way of the bears just in season 
to be destroyed, as they were. Such a sea of speculation 
has neither shores nor bottom, and no such test can be 
adopted in drawing the uncertain line between conse- 
quences that are actionable and those which are not.” 


SURRENDER OF PATERNAL AUTHORITY. — Most 
lawyers take their Bible, and most their Shakespeare, 
it is to be feared, at second-hand, and therefore 
when we come across pertinent quotations from them 
in their judicial opinions (possibly derived from the 
briefs of counsel), we like to reproduce them so that 
all the profession may read them. Just now we ran 
across the following, in Soper v. Guernsey, 71 Penn. 
St. 223: — 

“Tt is not an uncommon arrangement for a father to 
make a conveyance of his farm to one of his sons, in con- 
sideration of being supported, nursed and attended during 
his life. The wisdom of such a contract is very question- 
able, even where the most entire confidence is felt at the 
time in the affection of the child. The son of Sirach pro- 
nounces emphatically against it: ‘Give not thy son and 
wife, thy brother and friend, power over thee while thou 
livest, and give not thy goods to another, lest it repent 
thee, and thou entreat for the same again. As long as thou 
livest and hast breath in thee, give not thyself over to any. 
For better is it that thy children should seek to thee than 
that thou shouldst stand to their courtesy. In all thy 
works keep to thyself the preéminence; leave not a stain 
in thine honor. At the time when thou shalt end thy days 
and finish thy life distribute thine inheritance.’ (Ecclesi- 
astes xxxiii: 19-23.) The most striking illustration of the 
same thing is in the pathetic tragedy of Lear, where the 
fool confirms the opinion of the wise man of the Apocry- 
pha: ‘ Would I had two coxcombs and two daughters. If 
I gave them all my living, I’d keep my coxcombs myself.’ ”’ 


There is, however, one argument in these days in 
favor of giving while living rather than leaving by 
will or to succession, — one may possibly thus evade 
the inheritance tax. 


CAIN’s PUNISHMENT. — In Turbeville v. State, 56 
Miss. 798, commenting on the temporary absence of 
the judge from the bench during a trial, the court said : 
«* We do not mean to say that he must actually listen 
to every word that falls from the lips of counsel while 
they are addressing the jury, for this might impose a 
burden too heavy to be borne.” 














The Green Bag. 








PUBLISHED MONTHLY, AT $4.00 PER ANNUM. 


SINGLE NUMBERS, 50 CENTS. 





Communications in regard to the contents of the Magazine should be addressed to the Editor, 
HoRACE W. FULLER, 344 Tremont Building, Boston, Mass. 





The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of inter- 
est to the profession; also anything in the way 
of legal antiquities or curiosities, facetia, anec- 
dotes, etc. 


Ir is with a feeling of sincere sorrow and a 
sense of personal bereavement that we have to 
announce the death of Irvinc Browne, who died 
at Buffalo, N. Y., on February 6. His death 
removes from the ranks of the legal profession 
an able lawyer, a brilliant writer and a most 
courteous and genial man. ‘The readers of the 
GREEN Bac will feel his loss especially, for the 
“Easy Chair” which he has so long and ably 
filled is now vacant, and after this issue will cease 
to be a feature of the magazine. 


~_<« 





FACETIZ. 


Tue late Charles Matthews now and then failed, 
like some of the rest of us, in meeting his bills as 
promptly as the tradespeople concerned could 
desire. On one occasion a brisk young tailor, 
named Berry, lately succeeded to his father’s 
business, sent in his account somewhat ahead of 
time. Whereupon Matthews, with virtuous rage, 
seized a pen and wrote him the following note: 
“You must be a goose — Berry, to send me your 
bill—Berry, before it isdue—Berry. Your father, 
the elder—Berry, would have had more sense. 
You may look very black —Berry, and feel very 
blue— Berry, but I don’t care a straw—Berry, for 
you and your bill—Berry.”’ 


Tue trial of a doctor’s suit was published in a 
Connecticut newspaper some years ago, in which 
a witness was called for the purpose of approving 
the correctness of the doctor’s bill. The witness 
was asked by the lawyer whether the doctor did 
not make several visits after the patient was out 
of danger. ‘ No,” replied the witness. “I con- 
sidered the patient in danger so long as the doc- 
tor continued his visits.” 





THE late Senator Vance, of North Carolina, 
when arguing a case in the Supreme Court at 
Washington, received a note with R. S. V. P. in 
the corner. The interruption annoyed him, but 
he scribbled off a short reply with S. B. N. in the 
corner. His friend on meeting him asked what 
S. B. N. stood for. Vance, affecting to be igno- 
rant, said, “ Pray, tell me first what R. S. V. P. 
stands for.’’ His friend replied, “ Why, gover- 
nor, I thought every educated man knew that 
they are the initials of a French phrase which 
means ‘answer requested’; now, what does 
S. B. N. stand for?” “Why,” said Vance, 
winking at the crowd, “I thought every edu- 
cated gentleman knew that they are the initials 
of an English phrase which means ‘sent by a 
nigger.’ ”’ 

THE late Hon. B. F. Moore, of North Caro- 
lina, a very able lawyer, was often rough on wit- 
nesses. On one occasion, in Warren Superior 
Court, a highly respectable old gentleman who 
was roughly cross-examined by him as to the 
testator’s handwriting in a contested will case, 
stopped as he was leaving the witness stand, 
and said, in reproachful tones and almost with 
tears in his voice, “‘ Mr. Moore, you question me 
like you doubt my knowing Mr. Powell’s hand- 
write. Why, I could swar to his spelling.” 


Mr. Lyncu and his friend were discussing 
family names and their history. 

“How did your name originate?” asked the 
friend. 

“Oh, probably one of my ancestors was of 
the grasping kind that you hear about so often. 
Somebody gave him an ‘ynch,’ and he took 
om *1,."* 

NOTES. 

Susy parish, in Northamptonshire, made the 
following return to the county council’s request 
for parish documents: “No church, no parson, 
no tithe, no public, no property, no documents.” 
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ONE more experience in legislation is an- 
nounced from New Zealand. Thistime it takes 
the form of a state system of old-age pensions, 
by which the poor are to be provided for in their 
old age in all cases in which they have not made 
a sufficient provision to secure themselves against 
want. As yet the details of the scheme are not 
available for criticism, but its main features are 
sufficiently distinct to arouse interest and atten- 
tion. Unlike the German system, which is pater- 
nal in its operation by compelling workmen to 
contribute to a provident fund while they are 
young and vigorous, the New Zealand plan is 
evidently socialistic in idea. There is to be no 
special contribution by the workers to secure the 
advantage of the pension. As a citizen, the State 
recognizes that it is bound to see that he or she 
does not want food and covering in old age, and 
if it is clear that any one has not the means of 
providing these at sixty-five years, the State will 
supply it. The pensions are to be paid out of 
the general taxation of the country, and will, of 
course, be made to take the place of other State 
aid as administered elsewhere, in the various 
forms of workhouses, refuges, and other State 
charities. Many things may no doubt be urged 
both for and against the experiment in theory, but 
it can hardly be doubted that the civilized world 
may be the gainer by having it presented as an 
object lesson in practice. New Zealand has 
already tried many things— some of them with 
marked success ; it will be interesting to see the 
results that follow upon her last departure in state 
socialism. — Harper's Weekly. 


UNDER no title of the law does it so often hap- 
pen that a judge falls into the error of prejudging 
a case as in prosecutions for the publication of 
immoral literature. There is no reason for this 
except that a weak judge is liable to be overcome 
by the temptation to appear respectable at the 
defendant’s expense. Admirable is the blunt 
honesty of the late Judge Nelson, of Boston, who, 
in a case of this kind, when Assistant District 
Attorney Almy was struggling to construe into a 
publication some objectionable notions that ex- 
isted in his own fancy rather than in the book 
itself, dismissed the case with the remark: “ The 
court is robust enough to stand that.’”’ London 


recently had a laugh at Sir John Bridge, who was 
so previous as to request ladies to retire from the 
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court room before the reading of alleged immoral 
matter, and, of course, before it could be deter- 
mined whether it were really immoral or not. 
A spectator hits off the scene in this way : — 


There was a blushing magistrate 
All in the street of Bow; 

Said he: “ This case is very blue; 
Dear ladies, go! I beg you to— 
It really is not fit for you.” 

And yet they would not go. 


The magistrate he shook his head, 

And said with air recondite : 

«¢ The law permits you to be here, 

*Tis true; but mark, this book will sear 
Your moral fiber; mine, I fear, 

Was long since quite beyond it.” 


And yet the ladies stayed and stayed 
Until the case was over; 

Their friends now scan them eagerly 
The awful difference to see 

*Twixt what they were and what they be, 
Yet naught can they discover. 





CURRENT EVENTS. 


No less than five systems of law are in use in Ger- 
many. 


THE English and Chinese languages are said to be 
the only two among all those known that class inani- 
mate objects as of the neuter gender. 


AN amusing “international” incident recently 
stirred up the Spanish legation at Berlin. The French 
cook beat the German housemaid for damaging a cake 
before he took time to discover that the English 
chambermaid was the culprit. As the crime was 
committed on ‘* foreign” soil, the police would have 
been unable to right the wrongs of the housemaid 
had not the ambassador discharged the cook; other- 
wise the German woman would have been compelled 
to submit in her own country to Spanish jurisdiction, 
because the place where she received her beating is 
extra-territorial. 

FRANCE has paid its last pension to Napoleon the 
First’s soldiers. In 1869 a law was passed granting 
fifty dollars a year to all non-commissioned offi- 
cers and privates who had served ten years in the 
armies of the First Republic or of the First Empire 
and had received a wound. For the first year the 
payments amounted to six hundred thousand dol- 
lars; last year the sum was fifty dollars; and the 
last recipient is now dead, at the age of one hundred 
and five years. 
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THE monotony of farm life in Australia, where 
houses are few and far between, has recently been 
modified by an ingenious use of the telephone. It 
would hardly have paid any one to lay wires from 
farm to farm, for those buildings are often separated 
by many miles of open country ; but some one found 
that the wire fences which are in common use were 
most efficient lines of communication for telephonic 
purposes, and the discovery has resulted in friendly 
intercourse being established between the members 
of families separated from one another by as much as 
a dozen miles. A number of different stations are 
now connected in this way, and we can readily un- 
derstand what comfort the thought must bring to the 
members of an isolated household that they are, in 
case of emergency, within call of fellow-beings. 


In the old days when the Spanish province of 
Aragon was a proud and independent monarchy, the 
people used, when choosing their king, the following 
singular form of election : — 

‘«« We, the freeborn inhabitants of the ancient king- 
dom of Aragon, who are egual to you, Don Philip, 
and something more, elect you to be our king, on 
condition that you preserve to us our rights and 
privileges. If in this you should fail, we own you for 
our king no longer.” 

A NEw BRAIN EVERY Sixty Days. — A German 
biologist has calculated that the human brain con- 
tains 300,000,000 nerve cells, 5,000,000 of which 
die and are succeeded by new ones every day. At 
this rate we get an entirely new brain every sixty 
days. 





LITERARY NOTES. 

THE complete novel in the March issue of Lippin- 
coTT’s is “ The Sport of Circumstances,” by Clarinda 
Pendleton Lamar, a tale of modern southern life. 
Joseph A. Nunez, in an article on “Cuba,” gives 
timely and interesting facts relating to animal and 
vegetable life in our new possession. “ Recollections 
of a London Lawyer,” by G. Burnett Smith, tells 
amusing incidents of London Law Courts, especially 
connected with the career of Montagu Williams. 
“ Brainerd’s Idol,” by Wm. T. Nichols, is a tale of 
an ambitious editor, and is followed by the “ Percep- 
tion of the Picturesque,” by J. Hunter. Geraldine 
Bonner has a romantic story entitled “His Honor.’ 


“THE Etchingham Letters,” which are nowrunning 
serially in THE LIviNG AGE are attracting wide atten- 
tion by their range and their humor. They treat of 
everything, from cycling to theology, and with a 





brightness which shows that the art of letter-writing 
is not extinct. 


SCRIBNER’S MAGAZINE for February brings forward 
several more of its attractive features for 1899. It is 
not a “War Number,” although it contains one of the 
most graphic things yet written about the war—the 
second instalment of Governor Roosevelt’s serial on 
“The Rough Riders.” Senator George F. Hoar, of 
Massachusetts, one of the oldest and most conspicuous 
of the members of Congress, begins his reminis- 
cences of the political events of the past fifty years. 
«“ Aunt Minervy Ann” is destined to take her place 
alongside Uncle Remus as one of Joel Chandler 
Harris’s two most humorous characters. The first of 
her Chronicles, in this number, tells how she “ran 
away from home and then ran back again.” A new 
writer of fiction, William Charles Scully, who has 
been highly praised by Kipling, appears with a tale of 
South Africa entitled “The Lepers.” Miss Anne 
O’Hagan has written a very humorous tale of Irish- 
American political life entitled “ Riordon’s Last Cam- 
paign.” 

In the February number of the AMERICAN MONTH- 
LY REVIEW OF REVIEWS the editor seeks to apply the 
lessons of our national failures in the South during 
the reconstruction period following the Civil War to 
the present problems of a similar nature in Cuba, 
Porto Rico, and the Philippines. The editor warns 
us against a new type of ‘‘carpetbagger” who is 
threatening to invade Cuba—namely, the franchise- 
grabber. A large proportion of space in this number 
is given up to editorial and contributed articles on 
the management of foreign dependencies. Sylvester 
Baxter contributes an interesting study of the Dutch 
rule in Java, and Dr. Daniel Dorchester makes a 
statistical exhibit of the recent drift toward colonial 
and protectorate governments. 


AN important discussion of the problems of politics, 
by Franklin Smith appears in APPLETON’S POPULAR 
SCIENCE MONTHLY for March, under the title “ Poli- 
tics as a Form of Civil War.” Professor Robinson 
contributes an instructive as well as amusing account 
of a curious pet, a scorpion, of which he was at one 
time the possessor. A number of interesting portraits 
and two maps add very much to the value of Pro- 
fessor Ripley’s account of « The Racial Relationships 
and Peculiarities of the people of the Balkan Penin- 
sula.” There is also an article of special timeliness 
on “The Recent Marvelous Increase in the Produc- 
tion of Gold,” by Alexander E. Outerbridge, Jr., 
whose father was for many years director of the mint. 
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THE March ATLANTIC opens with a brief and well- 
considered editorial article setting forth clearly and 
dispassionately the present international situation, 
and the rights and duties of the hour. Dr. John 
Fiske in “ Some Cranks and their Crotchets ” details 
at length and most entertainingly some remarkable 
phases of what he denominates as Insane, or rather 
as Eccentric Literature. William Goodell Frost, in 
describing our “Contemporary Ancestors in the South- 
ern Mountains,” depicts a strange condition existing 
in a series of communities on the Appalachian Moun- 
tain slopes. Miss Marion Hamilton Carter’s sprightly 
and amusing protest as a primary teacher, against 
certain kindergarten methods and kindergarten chil- 
dren, will furnish entertainment to all readers. Pres- 
ident Hyde of Bowdoin College discusses earnestly 
and intelligently the wonderful career for thirty years 
of President Eliot of Harvard University. John Bur- 
roughs and Bradford Torrey for once forsake the 
book of nature for the books of man, and discuss 
respectively “ The Vital Touch in Literature,” and 
‘Writers that are Quotable.” Grant Squires in his 
“ Confession ofa Government Censor” revealsa striking 
chapter of the secret history of the war. “Comida,” a 
touchingly realistic Cuban sketch ; entertaining short 
stories ; a group of brilliant poems, and other timely 
and interesting articles make up a number of unusual 
variety and value. 


HARPER’S MAGAZINE for March contains “The 
Spanish-American War. Part II. The Coming of 
war,” by Henry Cabot Lodge ; “« Major-General For- 
rest at Brice’s Crossroads,” by John A. Wyeth, M.D., 
an account of one of the most brilliant and deci- 
sive Confederate victories of the Civil War. “ Eng- 
lish Characteristics,” by Julian Ralph ; “ The building 
of the Modern City House,” by Russell Sturgis ; The 


Massacre of Fort Dearborn, at Chicago, in 1812,” by 


Chief Simon Pokagon. The author is a son of the 
Chief Pokagon who, though friendly to the whites, 
was present at the massacre. The fiction in this 
number is “On the Steps of the City Hall,” by 
Brander Matthews ; “ Without the Courts,” by Sarah 
Barnwell Elliott ; “The Way of the Cross,” a story 
of Siberia, by Stephen Bonsal ; “ The Rented House,” 
a psychological story, by Octave Thanet. 





WHAT SHALL WE READ? 


A NEw book has just been issued, entitled Waite 
Dandy, which is one of the best stories we have 
read, giving a horse’s own story and teaching kind- 
ness to the horse as well as to other animals. It is 
announced as a companion to ‘Black Beauty,” 


the noted book of which over two million copies 
have been sold. 


The author is Velma Caldwell Mel- 














ville, a very competent and pleasing writer, and the 
book is issued by J. S. Ogilvie Publishing Company, 
57 Rose Street, New York, and is sold for twenty-five 
cents per copy. 


oon —— 


NEW LAW-BOOKS. 


A TREATISE ON THE LAW oF BUILDING AND LOAN 
ASSOCIATIONS, WITH Forms. By CHaRLeEs N. 
TuHompson of the Indianapolis bar. Second 
edition Callaghan & Co., Chicago, 1899. 
Law sheep. ‘$6.00 net. 

The rapid growth of Building and Loan Associa- 
tions during the past few years, has required on the 
part of our legislatures and courts especial attention ; 
and the recent enactments and decisions have re- 
corded many new and important changes in the law 
regarding their control. This new edition of Mr. 
Thompson’s well-known work covers exhaustively the 
entire field of building associations. It has been en- 
tirely rewritten, new chapters have been added and 
a vast amount of valuable new matter has been in- 
corporated, so that the treatise is brought fully down 
to date. A complete set of forms is given, taken 
from those in use among the best managed societies 
in the country, and covering every style of document 
used by them ; so drawn as to be of service in every 
State. We commend the work to our readers as one 
that they will find invaluable if they have occasion to 
familiarize themselves with the laws of building 
societies. 


THe Law or Bankruptcy, including the Na- 
tional Bankruptcy Law of 1898: the rules, 
forms, and orders of the United States Su- 
preme Court, the State Exemption Laws, the 
Act of 1867, etc., illustrated by the Bank- 
ruptcy decisions under the Act of 1867. By 
Epwin C. BRANDENBURG, LL.M. Callaghan 
& Co., Chicago, 1898. Law sheep. $5.00, 
net. 

Having prepared and annotated the bankruptcy 
laws for Congress, Mr. Brandenburg has been led by 
numerous requests to prepare this compendium on 
the law for the benefit of the legal profession. The 
work is a very comprehensive and complete treatise 
on the subject. The Acts of 1867 and 1898 are 
largely parallel, and the decisions under the earlier 
act will largely control the interpretation of the pres- 
ent act; the author has therefore under every sec- 
tion and sub-division of the law of 1898 placed anala- 
gous provisions of the law of 1867, and the decisions 
of all the courts based thereon. Much labor and 
necessity for frequent cross-reference is thereby 
avoided. The treatise is in every way admirably 
adapted to the practitioner’s needs, and should be 
heartily welcomed. 
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